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NOTE FROM THE EDITOR 


This document is composed of two parts. In the first part, major industrial relations provisions existing in the various jurisdictions 
across Canada are summarized in tabular form. These notably include the provisions on certification of trade unions, government 
intervention during unsuccessful negotiations, prerequisites to legal strikes, strike votes, strike replacements, and legislation 
pertaining to the payment of union dues. The second part contains a narrative description of technological change legislation 
existing in certain jurisdictions. 


The legislation studied in this report covers workers in general and does not include special statutory provisions often applying to 
workers in the construction industry and to employees in the public and parapublic sectors such as public servants, teachers, 
hospital workers, policemen and firefighters. 


This document is not intended to be a substitute for the relevant statutes themselves. Users are reminded that it is prepared for 
convenience only and that, as such, it has no official sanction. Users are therefore advised to consult the texts of the statutes 
summarized in this document. 


JURISDICTION OF THE FEDERAL GOVERNMENT AND THE PROVINCES 


Under the Canadian constitution, labour legislation is primarily a provincial responsibility. The federal government, however, 
administers labour affairs in the following industries: 


1) industries of an interprovincial or international character, such as railways, bus operations, trucking, pipelines, ferries, 
tunnels, bridges, canals and telegraph, telephone and cable systems; 


2) all extra-provincial shipping and related services, such as longshoring; 
3) air transport, aircraft and airports; 

4) radio and television broadcasting; 

5) banks; 


6) works that have been declared by Parliament to be for the general advantage of Canada or of two or more provinces, 
_ such as grain elevators and uranium mining and processing; and 


7) certain Federal Crown Corporations. 


With respect to the Yukon and Northwest Territories, the Parliament of Canada has enacted legislation granting them the power 
to legislate on labour matters not coming under federal jurisdiction. As a result, the territorial governments have virtually the 
same legislative powers with regard to labour laws as the provinces. However, to date the Yukon and Northwest Territories have 
not adopted labour laws governing industrial relations in the private sector. For this reason, the applicable legislation in this field 
is the federal law, the Canada Labour Code (Part |). 


MAJOR INDUSTRIAL RELATIONS 


PROVISIONS 


(January 1, 1990) 


CANADA LABOUR CODE (PART1)(R.S.C.1985,c.L-2, as amended) CERTIFICATION OF TRADE UNIONS Federal 
eee e558 0 000 0S SSS 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


a a | a A ee 
= = f= =] — 


At any time. s.24(2)(a) 


Certified trade union but no agreement in 
force 


After expiration of 12 months from the date 
of certification or, with the consent of the 
Board*, at any earlier time. s.24(2)(b) 


Agreement in force (3 years or less) 


During the last 3 months of operation 
$.24(2)(c) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
operation, and thereafter during the last 
three months of each year that the agree- 
ment continues to operate after the 3rd year 
of operation, or after the commencement of 
the last three months of operation 

s.24(2)(d) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.24(3) 


Where application refused 


No subsequent application from the same 
trade union for the same or substantially the 
same unit for six months unless the Board 
abridges that period. s.31(Regs.) 


* The term "Board" means the Canada 
Labour Relations Board 


No certified trade union, no agreement =| 


"Unit" means a group of two or more 
‘employees. s.3(1) 


The Board determines the unit that, in 

its opinion, is appropriate for collective 
bargaining and, for such purposes, it may 
include or exclude employees and decide any 
question as to whether a group of employees 
constitutes a unit. ss. 16(p), 27(1), (2) 


Professional employees 


The Board determines that the unit appro- 
priate for collective bargaining is a unit 
consisting of only professional employees, 
unless it would not otherwise be appropriate 
The Board may decide on the inclusion of 
employees of more than one profession 

and of those performing the functions but 
lacking the qualifications of a professional 
employee. s.27(3), (4) 


Supervisory employees 


The Board may determine the appropri- 
ateness of a unit comprising or including 
employees who supervise other employees 
$.27(5) 


Private constables 


The Board shall not include a private con- 
stable in a unit with other employees. s.27(6) 


Longshoring and other industries 


The Board may determine that the employees 
of two or more employers in the longshoring 
industry, or in an industry in a geographic 
region designated by the Governor in Council 
upon its recommendation, constitute a unit 
appropriate for collective bargaining. s.34(1) 


The Board will certify a trade union if satis- 
fied that a majority of the employees in the 
unit wish to have it represent them as their 
bargaining agent. s.28 


For the purpose of satisfying itself as to the 
wishes of the employees, the Board may 
order that a representation vote be taken 
s.29(1) 


A vote is ordered by the Board where a trade 
union applies for certification as the bar- 
gaining agent for a unit in respect of which 
no other trade union is the bargaining 
agent, and the Board is satisfied that not 

less than 35% and not more than 50% of the 
employees in the unit are members of the 
trade union. $.29(2) 


Representation votes ordered by the Board 
are conducted under its supervision, and it 
determines the employees that are eligible 
to vote. s.30(1) 


Results are determined on the basis of the 
ballots cast by the majority of employees 
voting. $.31(1) 


If less than 35% of the eligible employees 
actually vote, the representation vote is 
void. s.31(2) 


ee 


Timeliness of application “|| 


Agreement in force 
Same as for application for certification 


except with the consent of the Board 
$.38(2)(a) 


No agreement in force 


12 months after the date of certification 
s.38(2)(b) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.38(5) 


Criteria 


A majority of the employees in the unit no 
longer wish to have the bargaining agent 
represent them. Arepresentation vote may 
be held where the Board considers it appro- 
priate. Where no collective agreement is in 
force, the Board revokes the certification 
only if satisfied that the bargaining agent 
has failed to make a reasonable effort to 
enter into one. s.39 


Certification was obtained by fraud (an 
application may then be made at any time 
by a concerned employee, employer or 
union). s.40 


CERTIFICATION OF TRADE UNIONS (continued) Federal 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


A recommendation by the Board for desig- 
nation of an industry in a geographic region 
may be made only if, upon inquiry, it is 
satisfied that the employers concerned 
obtain their employees from a group of 
employees whose members are employed 
from time to time by some or all of those 
employers. s.34(2) 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may require 
commencement of bargaining. s.48 


Prior to expiry of collective 
agreement 


Either party may require the other 
to commence bargaining within 3 
months immediately preceding the 
date of expiry of the agreement or 
such longer period as may be 
provided. s.49(1) 


Statutory obligation 


Bargaining in good faith must 
commence within 20 days after the 
notice was given unless the parties 
agree otherwise. s.50 


Statutory freeze following notice to 
bargain 


The employer may not alter rates of 
pay, other terms or conditions of 
employment, or rights or privileges of 
the employees or bargaining agent 
until the parties have acquired the 
right to strike or to lock out. Altera- 
tions may be made if the bargaining 
[ 2aent aves its consent s.50 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


On his own initiative, or within 15 days of being informed 


in writing by either party that bargaining has not 
commenced or that an impasse has been reached, the 


Minister may: 


I 


decide not to appointa 
conciliation officer, 


—EEEEE" 
appoint 2 conciliation officer. 
s72 


commissioner or board. s.72 


If conciliation officer 
unsuccessful, within 15 days of 
receipt of report, the Minister 


———— 


Report to Minister within 
14 days (extension possible) 
s.73 


shall either 
I 


$72 


decide not to appointa 
conciliation commissioner 


or board. s.74 3.74, 82 


appoint a conciliation 
commissioner or board 


7 days after the parties are 


appointa 
conciliation 
commissioner 


Report to Minister within 14 
days (extension possible) 
s.76 


Report sent forthwith to the 


parties and may be made 
public by the Minister. s.78 


7 days after the Minister has 


released the report to the 


parties..s.89 


notification of such eligible to strike or 


action... 5.89 to lock out. s.89 


Upon request or on his own initiative, the Minister may, at any 
time, appoint a mediator. 5.105 


The Minister may appoint an industrial inquiry commission to 
investigate and report on any dispute or difference or matter 


affecting industrial relations where he considers it advisable. 
3.108 


establisha 
conciliation 
board. ss.72, 82 


sioner’s or bo. 


binding. s.79 


After the requirements pertaining to 
legal strikes and lockouts have been 

met, the Minister may direct the 
Board to inquire into the dispute. 
5.80 


a 


Board decides not to settle 


the dispute. The parties 


continue to be eligible to 
strike or to lock out 


Board decides to settle terms 


and conditions of a first 
agreement which becomes 
binding on the parties for 


one year. s.80 


The parties may by mutual 
agreement amend the terms 
and conditions. s.80 


The parties may 
agree in advance 
that the commis- 


report will be 


Federal 


ard’s 


REQUIREMENTS CONCERNING LEGAL STRIKES Federal 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ee eee ee 


A collective agreement is binding on the parties until the requirements for a legal strike or 
| lockout are met. ss.50, 67(4) 


Strike action is prohibited unless: 
@ notice to bargain has been given; and 


@ the parties have failed to negotiate within 20 days after notice was given or have 
negotiated without success; and 


@ the Minister has received a notice by either party of the failure to settle a dispute or 
acted on his own initiative; and 


@ seven days have elapsed from the date on which the Minister: 


notified the parties of his intention not to appoint a conciliation officer or conciliation 
commissioner or to establish a conciliation board under section 72; or 


notified the parties of his intention not to appoint a conciliation commissioner or to 
establish a conciliation board under section 74; or 


released the report of a conciliation commissioner or conciliation board to the parties 
$.89(1) 


No employee may participate in a strike unless he is a member of a bargaining unitin 
respect of which notice to bargain was given and the conditions itemized above have been 
met. s.89(2) 


Strikes during the period between Parliaments 


Where a strike occurs (or may occur) during the period following the dissolution of 
Parliament for a general election and, in the opinion of the Governor in Council, it 

| adversely affects (or would adversely affect) the national interest, he may delay any strike 
| action until 21 days following the date fixed for the return of the writs. s.90(1) 


——— 


[Tre law does not require a strike vote 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


—_-————  _$§_|§_ 


An employer or his representative is prohibited from refusing to employ or to continue to 
employ any person, from discriminating in any manner in regard to employment or any 
term or condition of employment or from intimidating, threatening or disciplining any 
person because such employee has participated in a legal strike. s.94(3)(a) 


An employer or his representative is prohibited from suspending, disciplining, discharging 
or otherwise penalizing an employee by reason of his refusal to perform all or some of the 
duties and responsibilities of another employee participating in a strike or affected by a 
lockout that is legal. s.94(3)(c) 


Federal 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 
EMPLOYER 


BARGAINING AGENT 


fouty of fair representation Compulsory deduction of union dues 


Upon a request from the trade union, there must be included in the collective agreement a 


Atrade union or its representative Is prohibited from acting Ina manner that is arbitrary, n 

discriminatory, or in bad faith in the representation of any employee in the bargaining unit provision requiring the employer to deduct from the wages of each employee in the unit, 

with respect to rights under the applicable collective agreement. $ 37 whether or not he is a member of the union, the amount of the regular union dues and to 
remit that amount to the trade union without delay. Where an employee is nota member 


of the union, the regular dues do not include any payment for a benefit available only to 


Operation of hiring halls union members. s.70 
The Board may exempt religious objectors from such a provision or a requirement to 


In operating a hiring hall pursuant to a collective agreement, a trade union must apply, 
fairly and without discrimination, rules that it must establish and keep posted, for the belong to a trade union as a condition of employment, so long as the amount of the 
purpose of making referrals of persons to employment. s 69 regular union dues is paid to a registered charity. The charity is mutually agreed upon by 
the employee and the union or, failing an agreement, may be designated by the Board 
Limitations on the application of union security clauses requiring dismissal s.70 —_|| 
= 


A trade union or its representative may not require an employer to terminate an employee 

because he has been expelled or suspended from membership in the trade union fora 

reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members asa condition of acquiring or retaining 


membership. s.95(e) 


LABOUR RELATIONS CODE (S.A. 1988, ¢.L-1.2) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


Alberta 


DECERTIFICATION 


Se Pe es | ee Se a 


[Fotlowing filing of constitution and other 
documents 


No application may be made until at least 

60 days after the applicant union has filed its 
constitution, by-laws or other constitutional 
documents with the Board* (unless the 
Board gives its consent). s.35(1) 


No certified trade union, no agreement 


At any time. s.35(2)(a) 


Certified trade union but no agreement in 
force 


Any time after expiration of 10 months from 
the date of certification. s.35(2)(b) 


Agreement in force (2 years or less) 


Any time in the 2 months prior to the end of 
the term of the agreement. s.35(2)(d) 


Agreement in force (more than 2 years) 


a) Inthe 11th or 12th month of the second 
or any subsequent year of the term, but 
at least 10 months prior to the end of 
the term, or 

b) in the 2 months prior to the end of the 
term. s.35(2)(e),(3) 


Where certification reviewed by the Court 


Any time after expiration of 10 months from 
the date of final disposition, unless the 
Court quashes the decision of the Board to 
[certify the bargaining agent. s. 35(2)(¢) 


—— 


* The term "Board" means the Labour 
Relations Board. 


Unit means any group of employees of an 
employer. s.1(1)(y) 


The Board may decide whether a group 

of employees is a unit appropriate for 
collective bargaining and whether a person 
is included in or excluded from a unit. s.11(3) 


The Board may also modify the description 
of a unit applied for, include employees in 
the unit or exclude employees from it, and 
do any other things it considers appropriate, 
if it believes any modified unit is reasonably 
similar to the unit applied for and is appro- 
[[Psiate for collective bargaining. s.33(1) | 


An application for certification must be 
supported by evidence, in a form satisfactory 
to the Board, that at least 40% of the 
employees in the unit have indicated 
support for the trade union by: 


a) being members in good standing of the 
trade union, or 

b) applying for membership and paying on 
their own behalf at least $2 within the 
90 days preceding the application, or 

¢)_ indicating in writing their selection of 
the trade union as bargaining agent 
within the 90 days preceding the 
application. s.31 


Before granting the certification, the Board 
must satisfy itself that the employees in the 
unit it considers appropriate for collective 
bargaining have voted by secret ballot ata 
representation vote it has conducted, and 
that a majority of those voting have selected 
the trade union as bargaining agent 
ss.14(2), 16(2),32(1),56(1) 


The Board must conduct any representation 

vote and complete its inquiries into and con- 
sideration of an application for certification 

as soon as possible. s.32(3) 


An application may be made by the trade 
union, the employees in the unit, or the 


employer or former employer to whom the 
bargaining rights relate. s.49(1) 


If an application is made by the employees, 
it must be supported by evidence, ina form 
satisfactory to the Board, that at the time 
of the application at least 40% of the 
employees in the unit had indicated in 
writing their support for the revocation of 
the bargaining rights. s.49(2) 


Timeliness of application 


An application may be made at any time by 
the trade union if no collective agreement is 
in force. With respect to an application by 
the employees, timeliness is the same as for 
certification. s.50 


An employer or former employer may apply 
only when he has not bargained collectively 
with the trade union for at least 3 years after 
certification, provided no agreement was 
entered into, or for 3 years after the first 
date fixed for the termination of the collec- 
tive agreement, if one was entered into 
s.50(5) 


Where an application has been refused or 
withdrawn, no application that is the same 
or substantially the same may be made for 
90 days unless the Board gives its consent. 
$3.55 


IL ——I] 


Alberta 


CERTIFICATION OF TRADE UNIONS (continued) 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
=, = 
i Criteria 7 
Where legal strike or lockout in effect 
Certification is revoked if the Board is 
satisfied that: 


No application may be made without the 


consent of the Board. s. 35(1) 
a) inthe case of an application by an 
Where application refused or withdrawn employer or the employees in the unit, 
the results of a representation vote it has 


conducted show that a majority of 
employees voting are in favour of the 
revocation; or 

in the case of an application by a 
former employer, there have been no 
employees in the unit for at least 3 years 
or the bargaining agent has abandoned 
its bargaining rights; and 


No subsequent application that is the same 
or substantially the same for 90 days unless 
the Board gives its consent. s. 55 

b) 


Where certification revoked 


No application from the bargaining agent 


concerned for the same or substantially the 
same unit for 6 months. s. 52(2) ©) the bargaining rights of the trade union 
should be revoked. ss. 16(2),51(1),52(1), 
56(1) 


The Board may at any time give notice of its 
intention to decertify, and may dosoif it 
receives no objection within 60 days of 
giving the notification $.53(1),(2) 


The Board must conduct any representation 
vote and complete its inquiries into and 
consideration of an application as soon as 
possible. s.51(3) 


WS —— 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Alberta 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


No previous collective agreement 


Either the bargaining agent or the employer may give (see next page) 


notice to commence bargaining. s.57(1) 


Prior to expiry of collective agreement 


Either party may give notice to commence bargaining 
not less than 60 days and not more than 120 days prior 
to the expiry of the agreement, or within a longer 
period provided for in the agreement. s.57(2) 


Statutory obligations 


The parties must commence collective bargaining in 
good faith within 30 days after notice is given. s.58(1) 


The parties must exchange bargaining proposals within 
15 days of their first meeting or a longer period they 
may agree upon. s.58(2) 


Statutory freeze following notice to bargain 


An employer may not alter rates of pay, any term or 
condition of employment or any right or privilege of his 
employees or of their bargaining agent. However, 
alterations may be made if they are in accordance with 
an established custom or practice of the employer or 
with the consent of the bargaining agent or in accor- 
dance with a collective agreement that is in operation 
The freeze applies until: 


a) 30 days after the certification; 

b) if anotice to bargain is served within that 30- 
day period, until 60 days after the date of the 
notice; or 

©) ifanotice to bargain is given when a collective 
agreement is in effect, until a legal strike or 
lockout takes place or the bargaining rights are 
terminated. s.145 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


FAILURE TO SETTLE DISPUTE 


10 


Alberta 


Emergencies * 


[the Minister may meet with the 
parties ano report his findings to the 
Lieutenant Governor in Council. 
[[s.110(2) 


[The LGC may order emergency 
procedures if, in his opinion, an 
emergency exists of may occur in 
circumstances involving (1) damage 
to health or property as a conse- 
quence of cessation or reduction 

of utility or health services, or 

(2) unreasonable hardship to persons 
who are not parties to the dispute 
I 110(1) 


= 


mediator shall either 


At the request of either or 
both parties, the Director of 
Mediation Services may 
appoint a mediator or may 
be required to do so by the 
Minister. s.63(1),(2) 


If there is no settlement 

within 14 days of the later of 
the appointment or of the 
notification of the results of a 
vote on the most recent offer 
presented (or within any longer 
period agreed on by the parties 
or fixed by the Director), the 


Any strike or lockout becomes illegal 
after the date fixed in the order and 
the Minister establishes a settlement 
procedure. s.110(3),(5) 


— 
+ 


He may establish a Public Emergency 
Tribunal as a means of settling the 
dispute. 5.111(1) 


After inquiry, if there is no settlement 
by the date fixed by the Minister, the 
Tribunal makes a binding award on 
unsettled issues. s.111(2),(3) 


At any time after notice to bargain is 
given, either or both parties may 
request the Director of Mediation 


Services to provide a mediator to 
informally assist in the negotiations. 
5.62 


=| 


not intend to make 
recommendations 


notify the parties that he does 


5.63(5) 
$.63(5) 


make recommendations for the 
parties to accept or reject 
within a specified time period 


dations. s.64(1) 


lf there is acceptation by both 
parties, they must notify the 
mediator accordingly and they 
are bound by the recommen- 


If the recommendations are 
rejected, each party must 

notify the mediator 
accordingly. s.64(2) 


If one party accepts the 
recommendations within the 
time fixed by the mediator, 
that party may ask the Board 
to conduct a vote on their 
acceptance or rejection by 
the other party. $.64(3) 


parties. s 68(3) 


Ifa vote is requested anda 
majority of those who vote, 
together with the other party, 
are in favour of accepting the 
recommendations, such recom- 
mendations are binding on the 


——$— 


——I 


| 


The Minister may establish a 
disputes inquiry board 
's.103(1) 


If there is no settlement within 
20 days (extension possible) 
the board makes recommen- 
dations and sends them to the 
Minister, It may also report 
what, in its opinion, ought to 


be done by each of the parties. 
s.104 


The Minister immediately 
notifies the parties of the 
board's recommendations 
s.104 


Unless a party notifies the 
Minister of its acceptance of 
the recommendations within 
10 days after they have been 
received (or clarified by the 
dispute inquiry board), the 
Board conducts a vote on them 
among those represented by 
that party. s.105(2) 


notification. 


* This legislation may apply before or after a work stoppage 


After a cooling-off period of 
14 days following the 
s.63(6) 


Aiter a cooling-off period of 14 days 
from the date fixed by the mediator for 
acceptance or rejection of the recom- 

mendations or, if a vote is held on them, 
from any later date on which the parties 
are notified of the results 


s.63(6) 


and after a 72 hours’ notice to the other 
party, the parties are Eligible to strike or 

to lack out when such action is supported 
by 2 vote. ss.71,76, 88 


\f a mediator has already been 
appointed under section 63 
and the 14-day cooling-off 
period has expired, 10 days 
after the board's recommenda- 
tions are received or 72 hours 
after the Board notifies the 
parties of the results of a vote 
on them.._s.103(3) 


The parties may agree in 
writing to refer the matters in 
dispute to an arbitration board 
They must notify the Minister 
of such an agreement. If the 
board is unable toeffecta 
settiement, it then makesa 
binding award. ss.91,93 


In case of failure to appointan 
arbitration board, either party 
may notify the Minister who 
will direct the parties to make 
the required appointment(s), 
and may act on hisown 
initiative, if necessary. $.92 


If the parties accept the 
recommendations, or if there 
is a vote and the majority of 
those voting as well as the 
other party are in favour of 
the recommendations, they 
become binding. s.105(1),(4) 


At any time after the exchange of 
bargaining proposals, either party 
may make one request to the Board 
to conduct a vote on its most recent 
offer. Ifa majority of those who 
vote accept the offer, it is binding 
on the parties, $s.67,68(3) 


The Minister may establisha 
disputes inquiry board after the 
beginning of a strike or lockout. The 
right to strike or to lock out is not 
affected, ss.103,108 


REQUIREMENTS CONCERNING LEGAL STRIKES Alberta 
PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 
[strike action is prohibited unless: Ja strike vote supervised by the Board is mandatory. s.71 “| 


a) the term of the collective agreement has expired; 
b) astrike vote supervised by the Board has resulted in a majority in favour of a strike; 


©) the results of the strike vote have been filed with the Board, and the vote remains 
current; 


d) strike notice has been given; and 


e) the strike commences on the date and at the time and location specified in the notice 
or in an amendment to the notice if one is agreed to and is permitted under the Act 
ss.71,103(3) 


Also, if a disputes inquiry board has been established before a strike or lockout, no strike 
may take place until at least 10 days after the Minister serves a copy of the board's 
recommendations on the parties or, if the Labour Relations Board conducts a vote on their 
acceptance or rejection, unti! at least 72 hours after notification of the results of that vote 
ss.71,103(3) 


Strike notice 

The trade union must give the employer, in writing, at least 72 hours’ notice of the date, 
time and initial location at which the strike will commence. It must, immediately 
afterward, serve a similar notice to the mediator appointed under section 63. s.76(1) 
Astrike notice becomes ineffective when a strike does not occur on the date and at the 
time and location specified in it or any amendment to it agreed upon by the parties 
Another notice must then be served before the strike may occur. ss.77,78 


Duration of strike 


[Asus is deemed to end on the expiration of 2 years from the date it commenced. s.88 


No strike vote will be supervised until 


a) the expiry of the term of the collective agreement; 
b) the formal appointment of a mediator under section 63; and 
) the expiry of the 14-day cooling-off period preceding a strike or lockout. s.73(2), (3) 


The results of a strike vote are determined on the basis of a majority of those employees who 
actually vote. s.74(3) 


Any question arising with respect to a strike vote must be referred to the Board, whose decision 
is final and binding. s.74(4) 


If no strike occurs within 120 days of the strike vote, the vote is deemed to be void, and astrike 
may not take place unless a new vote is conducted in accordance with the Code. s.75(1) 


No strike vote may be taken after the expiry of two years from the end of the 14-day cooling- 
off period. When such a prohibition is in effect, the dispute is deemed to no longer exist 


[s.7502),@) | 
[ee ee ee ee 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 
=e — 


When a strike or lockout ends as a result of a settlement or the cancellation of bargaining 
rights, or when it terminates two years after its commencement, any employee not working 
because of his involvement in alegal work stoppage may apply to the employer to return to 
work in preference to any employee hired as a replacement worker. The application for 
reinstatement must be made in writing within 14 days of the date on which the employee 
learns that the strike or lockout has ended (but not more than 30 days after the date it ended) 
or immediately if the work stoppage ends after two years. Where the employer's operations 
are continuing or resuming, and the type of work the employee had performed continues, the 
employer is required to reinstate the employee. If there is no collective agreement in place, the 
reinstatement must be effected on terms agreed upon by the employer and the employee 
without discrimination based on the exercise of a legal right. s.88 


An employer or his representative is prohibited from suspending, disciplining, discharging or 
otherwise penalizing an employee by reason of his refusal to perform all or some of the duties 
and responsibilities of another employee participating ina strike. s.147(f) 


An employer or his representative is prohibited from using or permitting the use of a person or 
organization not involved ina dispute and whose primary object, in the Board's opinion, is to 
prevent, interfere with or break up legal activities in respect of astrike or lockout. s.152(1) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Alberta 


EMPLOYER 


BARGAINING AGENT 


Authorization to deduct union dues 


Duty of fair representation 


A trade union or its representative may not deny an employee or former employee, who is The employer must, from wages due to the employee, make the payments to the trade 
or was in the bargaining unit, the right to be fairly represented by the trade union with union authorized in writing by the employee. The authorization continues in force for at 
respect to his rights under the collective agreement. s 151(1) least 3 months and thereafter until revoked. s. 25 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
|[iembersnip s. 149(g) 


INDUSTRIAL RELATIONS ACT (R.S.B.C. 1979, ¢.212, as amended) 


CERTIFICATION OF TRADE UNIONS 
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British Columbia 


TIMELINESS OF APPLICATION 


At any time. s. 39(1) 


Certified trade union but no agreement in 
force 


When: 


a) 6 months have elapsed since the date of 
certification of a trade union for the 
unit, or 


b) the Council* has consented to an 
application before the expiry of the 
period of 6 months. s. 39(2)(a) 


Agreement in force 


Only during the 7th and 8th months in each 
year of its term or of any renewal or conti- 
nuation thereof. However, where, during 
this period, one or more applications have 
been made, regardless of the outcome, or 
where there is certification or variation of a 
certification in favour of a council of trade 
unions, no application will be considered 
until the second such period after the date 
of application, certification or variation of 
certification, whichever is latest. s. 39(2)(b), 
(3), (6) 


Exceptions 


a) Atrade union thatis a party to the 
collective agreement, but is not certified 
with respect to employees covered by it, 
may apply at any time; and 


b) acouncil of trade unions comprising 
trade unions that are parties to collec- 
tive agreements may apply at any time 
to be certified in place of those trade 


unions. s. 39(4) 


No certified trade union, no agreement 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


“Unit” means a group of employees, and the 
expression “appropriate for collective bar- 
gaining" or "appropriate bargaining unit", 
where used with reference to a unit, means 
a unit that is determined by the Council to 
be appropriate for collective bargaining 
whether itis an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether or not the employees therein 
are employed by one or more employers. s 
1(1) 


In determining that a unit is appropriate 
for collective bargaining, the Council may 
include or exclude employees. s. 42(1) 


Professional employees form separate units 
unless a request to have them included in 
another unit is made by a trade union 
claiming to represent a majority of them. 

s. 41(2), (3) 


Dependent contractors may be included ina 
unit if a majority of them so wish, and 
reasonable procedures have been developed 


tointegrate them. s. 48 
& 


* The term "Council" means the Industrial Relations Council. 


s. 8(4)(e) 
= 


DECERTIFICATION 


a ga | 


Where there is no collective agreement or 
certified trade union, an application may be 
made by a trade union claiming to represent 
not less than 45% of the employees ina unit 
In other cases, an application may be made 
by a union claiming to have majority sup- 
port. s. 39(1), (2) 


Where, on the date an application is 
received, not less than 45% of the 
employees in the unit are members in good 
standing of the trade union, the Council 
must order a representation vote by secret 
ballot. The vote must be held within 10 days 
after the application or such longer period 
as ordered by the Council if it is conducted 
by mail. ss. 43(1), 55(1) 


Certification takes place if the majority of 
the votes favour having the union as bar- 
gaining agent. s. 43(1) 


The Council may certify or refuse to certify 
the trade union, notwithstanding that, by 
reason of an unfair labour practice, the true 
wishes of the employees cannot be ascer- 
tained. However, in such a situation, a cer- 
tification may be subject to conditions to be 
substantially fulfilled within 12 months or a 
lesser period specified by the Council 


Certification may be cancelled by the 
Council if it is satisfied that the trade union 
has ceased to be a trade union or that the 


employer has ceased to be the employer of 
the employees in the unit. s. 52(1) 


Mandatory representation vote 


The Council must order that a representa- 
tion vote be taken where at least 45% of the 
employees in the unit sign an application for 
cancellation of the certification. The vote 
must be held within 10 days after the appli- 
cation or such longer period as ordered by 
the Council if itis conducted by mail. s.52(2) 


There may be no application fora 
mandatory vote: 


a) during the 10 months following 
certification, 


b) during the 10 months following a refusal 
to cancel the certification because of an 
unfair labour practice, or 


¢) during a period determined by the 
Council (minimum 90 days) following a 
refusal to cancel the certification 
because a majority of votes were in 
favour of the union. ss. 49,52(3) 


The Council may cancel or refuse to cancel 
certification without regard to the result of 
any vote if any employees in the unit are 
affected by an order pertaining to a prohi- 
bited act, and if it considers that, by reason 
of an unfair labour practice, a vote is 
unlikely to disclose the true wishes of the 
employees. s. 52(5) | 


TIMELINESS OF APPLICATION 


Where application refused 


No new application by the same applicant 
for a period determined by the Council 
(minimum 90 days). s.49 


Where certification has been cancelled 
without regard to a vote, due to an unfair 


labour practice 


No new application by the trade union for 
10 months. s. 52(7) 


Where certification cancelled 


No application by another trade union for 
10 months unless the Council abridges that 


period. s. 52(11) 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


14 


British Columbia 


DECERTIFICATION 


F 


Other causes for decertification 


An employer may apply to the Council for 
cancellation of the certification of a trade 
union on the ground that there have been 
no employees in the unit during the 2 years 
preceding the application. The Council must 
immediately inquire into the matter and 
complete its inquiry within 30 days. Ifitis 
satisfied that there is proper ground for the 
application and that the conduct of the 
employer is in the circumstances fair and 
reasonable, the Council must cancel the 
certification. s. 52(8),(8.1) 


On receipt of an application for cancellation 
of certification, the Council may grant this 
demand if it is satisfied that the trade union 
has abandoned its bargaining rights 

s. 52(12) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


— 


No previous collective agreement 


Either party may require the other to 
commence bargaining. s. 61(1) 


Prior to expiry of collective agreement 


Either party may, at any time within 4 
months immediately preceding the expiry 
date of the agreement, require the other to 
commence bargaining. s.62(1) 


If a notice is not given 90 days or more prior 
to the expiry of the agreement, the parties 
are deemed to have given notice 90 days 
Prior to the expiry. s.62(4) 


Copy to Council 
A copy of the notice to bargain must be sent 
to the chairman of the Dispute Resolution 


Division of the Council within 3 days after it 
has been given. s.62(2) 


Statutory obligation 


Bargaining in good faith must commence 
within 10 days after the date of notice. s.63 


Statutory freeze following notice to bargain 


During negotiations for a first collective 
agreement, the employer may not alter 
rates of pay or other terms or conditions 
of employment until 4 months after the 
certification of the trade union, unless 4 
collective agreement is entered into or an 


= 


FAILURE TO SETTLE DISPUTE 


NOTE: 


(see next page) 


On the next page, the term "commissioner" means the commissioner of the Industrial 
Relations Council and the term "chairman" means the chairman of the Disputes Resolution 
Division of the Council 


authorization is granted by the Council 
s.61(1),(2) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) British Columbia 


FAILURE TO SETTLE DISPUTE 


— 


At the request of the chairman or his representative, the parties 
must supply information on the dispute. On receipt of a report 


Emergencies* 


First agreement 


At the request of either party trom the chairman, the commissioner may take any or all of the 
or on his own initiative, the following actions. At the request of the 
5 chairman may appointa legislature, or of the 
At the request of either party mediation officer Such an |e at - ae Lieutenant-Governor in 
and after any investigation appointment may be in = fF = Council if it is not in session 
he considers necessary The commissioner He appoints a fact He refers the dispute and there is a threat to the 
confers with the finder to ascertain the toa public interest economy, educational 


services, or the health, safety 
or welfare of the public, the 
commissioner exercises 


ordered by the commis- 
sioner. ss.137.3, 137.7 toap 
matters agreed on and inquiry board. s.137.7 


parties and makes 
those remaining in 


recommendations as 


to how to resolve the dispute. A party must 
the|commissioner constitutes the commissioner does dispute. s.137.7 provide requested If no settlement special powers 
a pane! of the Council to ei Report to chairman within 10 information. ss.137.7 within 30 days of 2 
not constitute a panel b 3 
Inquire into the dispute. days of initial meeting or 20 137.91 establishment 
days of appointment (extension possible), 


He prohibits strikes and 


the board makes lockouts and, if necessary, 


(extention possible). At the 


request of ejtheripartyioy of Report to chairman recommendations orders resumption of opera- 
He considers He does not the chairman, the report may within 20 days of having due regard for tions and a return-to-work 
it advisable consider it include recommended terms appointment (exten- the public interest 5.137.97 
that the panel advisable that of settlement. s.137.3 sion possible). The After receiving them, u 
settle terms the pane! settle report may be made the commissioner 


and conditions termsand public. s.137.91 forthwith sends a copy A 

of an agreement conditions of an kothelparlesondmey Eee emanate the 
" make them public 

fopelmaxinen egLeemen 72 hours after strike or ae method to be used or by 


period of one 
year 


ordering the appointment 
of a mediation officer, a fact 
finder, a public interest 
inquiry board, ora 
mediator/ arbitrator 
ss.137.97, 137.98, 137.99 


lockout notice and 48 hours After a 72 hours’ strike 72 hours after strike or 
after chairman informs or lockout notice lockout notice and 48 


parties of receipt of report $5.81, 82 hours after report 
ss.81, 82 


lf, within 10 days, a 
party does not notify 
the commissioner and 
the board of its 
acceptance or 
rejection of the 


recommendations, i 
An agreement determined 


the commissioner may 

order a vote. s.137.94 by an arbitration board ora 
mediator/arbitrator without 
the consent of the parties 

After a 72 hours’ strike may be approved or disal- 

or lockout notice. 


released to the 
parties... ss.81,82 


The parties may 
by mutual 
agreement vary 
the terms and 
conditions 
$8.137.5, 137.6 


the parties are eligible 
to strike or to lock out 
when such action is 
supported by a vote. 


‘ lowed by the legislature 
The commissioner may refer matters in dispute to a mediation When a strike or lockout commences, the employer or trade Le 81, 82 5137.97 

officer, a fact finder of a public interest inquiry board, or confer union concerned must immediately inform the chairmanin 

with the parties and make recommendations after a strike or writing of the date that action was taken, 5.137.4 


lockout has commenced, ss.137.7 


Before the commencement of a strike or lockout, the employer 
may make one request that a vote by secret ballot of the 


During a strike or lockout, the commissioner may direct a vote by The Minister may, on application or on his own initiative, refer matters in 
secret ballot of the employees in the bargaining unit onthe 
employer's last offer if he considers that it is in the public interest 


todoso. ss.55(1), 137.7 


dispute to an industrial inquiry commission for investigation and report. Hf 
the parties agree in writing, the report becomes binding, 5.122 


employees in the unit be taken on his last offer, and the 
commissioner will order such a vote, ss.55{1), 137.7 


*This legislation is not in force. |t will apply before or after a work stoppage 
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REQUIREMENTS CONCERNING LEGAL STRIKES British Columbia 
SE eS ee ee ee ae 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ES See eS a 


Strike action is prohibited: 
© during the term of a collective agreement; ss. 79(1), 79.1 
@ until the trade union gives a written strike notice to the employer; s. 81(3)(b) 


@ until 72 hours after the notice has been filed with the chairman of the Disputes 
Resolution Division; s.81(3)(b) 


@ where a mediation officer has been appointed, until 48 hours after the chairman of the 
Disputes Resolution Division informs the trade union that he has received the report and 
after the expiration of the 72 hours’ strike notice; s. 81(3)(b) 


@ where a fact finder has been appointed, until 48 hours after the chairman of the 


Disputes Resolution Division gives the report to the parties and after the expiration of 
the 72 hours’ strike notice. s. 81(3)(b) 


Longer period of notice 


On application or on its own initiative, the Council may direct that a longer period of strike 
Notice be given for the protection of perishable property or other property or persons 
affected by perishable property. s. 81(4) 


Limitations to the right to strike 


A trade union may not declare a strike if it is subject to an order made under the Act 
Preventing the strike. s. 81(3)(b) 


Where the minister, after receiving a report from the commissioner, considers that a 
dispute poses a threat to the economy of the province, to the health, safety or welfare of its 
residents, or to the provision of educational services, he may do either or both of the 
following: 


a) order a cooling-off period of up to 40 days during which the right to strike or to lock 
out is suspended (only one such order may be made for any dispute); 


b) order the Council to designate the facilities, productions and services that it considers 
necessary or essential to prevent an immediate and serious danger of this nature 
Ss. 137.8 


———————— > 


Astrike vote may not be taken until the parties have bargained collectively. s. 80 | 


A vote is mandatory and the result is determined by a majority of those in the unit who vote 
s. 81(1) 


Various requirements are prescribed for strike votes. They include giving prior notification 
to the Council and the requirement that one or more observers appointed by the Council be 
present during the conduct of balloting and counting of votes. Also, a returning officer 
appointed by a trade union to conduct the taking and counting of a strike vote must ensure 
the secrecy of the ballot and the observance of general rules of voting. Furthermore, the 
returning officer must file the results with the Council, unless otherwise directed by it, and 
refer to it any question as to the eligibility of a person to vote. Industrial Relations (Voting) 
Regulation ss.5-11. 


On application by a person directly affected by a strike vote or an impending strike, or on its 
own initiative, the Council may declare a vote to be void if it is satisfied that it has not been 
held in accordance with the Act or the regulations and may prescribe the terms of any 
subsequent vote. s. 81(2) 


Except as otherwise agreed in writing between the parties, the strike may be declared only 
during the 3 months following the date on which the vote was taken. s. 81(3)(a) 


Remarks re: strike and ratification votes 


A collective agreement concluded outside the province applies to affected employees in the 
province only if it has been ratified by a majority of them. s.6 


Astrike or ratification vote must be by secret ballot, and the results must be made available 
to the union members and the employer affected. s. 55(1) 


All employees in a bargaining unit, whether or not they are unionized, are entitled to 
participate in strike and ratification votes held by the trade union. This does not apply to an 
employee working during a legal work stoppage as a replacement for an employee on strike 
or locked out. If a trade union coordinates collective bargaining on behalf of more than one 

bargaining unit, the ballots may not be counted until all units involved have voted. s. 55.1 
= 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) British Columbia 
 _______ 


PREREQUISITES TO LEGAL STRIKE PROHIBITION REGARDING PROFESSIONAL STRIKEBREAKERS 


Mea ee Se a ee 


When a cooling-off period is ordered and/or essential services are designated, the com- An employer is prohibited from using or from permitting the use of professional strike- 
missioner notifies the parties accordingly, and he has the power to determine the extent to breakers or an organization of them. A “professional strikebreaker" is a person who is not 
which operations must resume and employees must return to work, as well as the time at involved in a dispute and whose primary objective, in the Council's opinion, is to prevent, 
which and the manner in which this is to be done. The terms and conditions of the last interfere with, or break up a lawful strike or to assist an employer in a lockout. ss. 1(1), 
collective agreement apply to the parties while the order, direction, or designation remains 3(3)(d) 

in effect. s. 137.9 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES British Columbia 


BARGAINING AGENT 


Duty of fair representation 


A trade union or council of trade unions must not act in a manner that is arbitrary, 
discriminatory, or in bad faith in representing any of the employees in a bargaining unit, 
whether or not they are members of the trade union or of a constituent union of the 
council. Similarly, a trade union must not act ina manner that is arbitrary, discriminatory, or 
in bad faith in operating a hiring hall or other referral service pursuant to a collective 
agreement. s. 7(1) 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee, 
or otherwise to discriminate against him because the employee has been expelled or 
suspended from membership in the trade union or such membership has been denied or 
withheld. This does not apply where the employee has engaged in illegal activity against 
the union or has failed to pay the periodic dues, assessments, and initiation fees uniformly 
required to be paid by all members as a condition of acquiring or retaining membership 
$.5.1 


A trade union or its representative may not require an employer to terminate an employee 

due to his expulsion or suspension from that trade union on the ground that he is or was 4 
member of another trade union. s.9(2) 

(L-——— 


EMPLOYER 


computor deduction of union dues 


An employer or his representative may not refuse to agree with a certified trade union, 
engaged in collective bargaining to conclude a first agreement, that all employees in the 
unit, whether union members or not, will pay union dues. s.3(3)(e) 


The Council may exempt religious objectors from a requirement to belong to a trade union 
as a condition of continued employment or to pay to the union dues, fees or assessments, 
so long as these amounts are paid to a charitable organization. The charity is mutually 
agreed upon by the employee and the union or, failing an agreement, a registered 
charitable organization is designated by the Council. Such an employee is not entitled to 
Participate in a vote conducted by the union or directed by the Council under the Act. s.11 


Authorization to deduct union dues 
An employer must honour an employee's written assignment of wages to a certified trade 


union unless the assignment is declared null and void by the Council or is revoked by the 
assignor. s. 10(1) 


BOUR RELATIONS ACT (R.S.M. 1987, c.L-10, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Manitoba 


UCU NEE OE a SS Se en 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


=A 


= 


ino certified trade union, no agreement 


At any time. s.34(2) 


Certified trade union but no agreement in 
force 


After the expiry of 12 months from the date 
on which the incumbent bargaining agent 
was certified or from the date on which any 
court proceedings regarding the certifi- 
cation were terminated, whichever is later, 
or when certification is cancelled. s.35(1) 


lf an agreement has expired and bargaining 
has taken place, 90 days after termination or 
before if the bargaining agent consents. 
5.35(3) 


Agreement in force 


After 6 months from the date on which the 
agreement became effective and before the 
last 3 months of its term. s.35(2)(a),(b) 


Agreement in force (18 months or less) 


During the 3 months immediately preceding 
the last 3 months of the term. s.35(2)(c) 


Agreement in force (more than 18 months) 


During the 3 months immediately preceding 
any anniversary of the date on which the 
agreement became effective or during the 3 
months immediately preceding the last 3 
months of the term. s.35(2)(d) 


—!| 


"Unit" means an employee or a group of | 
employees, and the expression "appropriate 
for collective bargaining’, where used with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it is an employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers. s.1 


In determining whether a proposed unit is 
appropriate for collective bargaining, the 
Board”, if it deems appropriate to do so, 
may alter the description of the unit, include 
or exclude employees or classes of 
employees or create two or more units. 
ss.39(2),142(5) 


However, the Board may not include ina 
unit professional employees practising a 
profession with other employees unless it is 
satisfied that a majority of the professional 
employees wish to be included in the unit 
s.39(3) 


Where the Board allows an application for 
certification during a legal strike or lockout, 
unless in its opinion there are compelling 
industrial relations reasons to the contrary, 
the unit is deemed to contain only those 
employees who were in it and on the 
employer's payroll on the last day before the 
work stoppage and who, in its opinion, have 


a continuing interest in the outcome of the 


conflict. s.35(6) 


* The term "Board" means the Manitoba Labour Board. 


Where the Board is satisfied that any dispute 


as to the composition of the unit cannot 
affect the union's right to certification, it 
may allow certification on an interim basis 
pending a final determination. 5.39(4) 


Once it has determined to its satisfaction the 
number of employees in the unit who, as of 
the date of the filing of the application, 
wished to be represented by the union, the 
Board: 


a) certifies if 55% or more; 


b) conducts a vote if 45% or more but less 
than 55%; 


c) rejects the application if less than 45% 
s.40(1) 


Membership in a union is proof of the 
employees’ wishes. Such membership may 
be revoked prior to the date of application 
s.45(1),(2) 


Exceptions 


The Board conducts a vote where a union, 
which has the support of at least 45% of the 
employees in the unit makes an application 
to displace another trade union. s.40(2) 


The Board has discretion to certify a union 
without majority support if it finds that the 
employer has committed an unfair labour 
Practice as a result of which the employees’ 
true wishes are not likely to be ascertained 
and that the union has adequate 


membership support. 5.41 
—_—————— 


Jan application may be made by an 
employee claiming to represent a majority in 
a unit. s.49(1) 


Timeliness of application 


Same periods as specified for certification 
when no agreement is in force or there is an 
agreement or a legal work stoppage. s.49(2) 


Exception 


In all cases, at any time with the consent of 
the Board. s.49(3) 


Criteria 


A majority of the employees in the unit who 
participate in a vote no longer wish to be 
represented by the union. s.51 


Certification was obtained by fraud (an 
application may be made by a concerned 
employee, employer or union). s.52 


Failure by the bargaining agent to exercise 
bargaining rights within 12 months after 
certification or any court proceeding arising 
from it, whichever is later. s.53(1) 


Vote 


The Board conducts a vote when satisfied 
that at least 50% of the employees in the 
unit support the application. It may, 
however, dispense with a vote when the 
application is not opposed by the union. 
s.50(2),(3) 


= = 
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Manitoba 


TIMELINESS OF APPLICATION 


successive 1 year term(s)) 


During the 3 months previous to the 3 
months immediately preceding any date on 
which the agreement may be terminated. 
$.35(2)(e) 


Agreement in force (first agreement) 


If the terms and conditions have been 
settled by the Board, no application during 
the term of the agreement. s.35(4) 


Legal work stoppage 


After 6 months from the date of commence- 
ment and with the consent of the Board 
$.35(5) 


Exceptions 


Where the parties to an agreement reach 
settlement within fewer than 30 days from 
the date of giving notice to bargain, on 
application, the Board may require either 
or both of them to show cause why an 
application by another union should not 
be permitted. s.36(1) 


In all cases, at any time with the consent of 
the Board. s.37 


Where application refused 


No application by the same applicant for the 
same unit, part of it, or any unit containing 
the same employees for at least 6 months, 
&xcept as otherwise specified by the Board 
Manitoba Labour Board rules of procedure 


= ai 
Agreement in force (1 year and provides for 


$.8(14),(15) 
Nd 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


— 


DECERTIFICATION 


The Board may dismiss an application or 
order a vote where it is satisfied that, in the 
solicitation of memberships, the union has 
used intimidation, fraud, coercion, or penalty 
threat. s. 45(4) 


In any certification proceeding, the Board 
may order a vote for the purpose of satisfying 
itself as to the wishes of employees in a unit 
or proposed unit. The result of a vote is deter- 
mined by the majority of those who cast a 
ballot. ss.40(3),48(1) 


A vote conducted by the Board in a proposed 
unit may be treated as a representation vote 
once the unit has been determined. s.48(3) 


If the Board Is satisfied that less than 50% 
of the employees support the application, 
the Board dismisses the application. s.50(1) 


In any case, the Board may dismiss an 
application without a vote if satisfied that 
bad faith on the part of the employer 
resulted in the bargaining process being 
frustrated. s.50(4) 


Di 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


= 


No previous collective agreement 


Either party may require commencement of 
bargaining. s.60 


Prior to expiry of collective agreement 


Not more than 90 days and not less than 30 days 
preceding expiry date. s.61(1) 


Agreement may provide otherwise $.61(2) 


Revision during term 


Either party may require bargaining, subject to 
provisions of the agreement. s.61(3) 


Statutory obligation 


Bargaining in good faith must commence within 10 
clear days after notice was given or such further 
time as the parties may agree upon. ss.62, 63(1) 


Statutory freeze after certification or the 
termination of a collective agreement 


An employer may not alter rates of wages or any 
other term or condition of employment. However, 
alterations may be made with the consent of the 
bargaining agent or in accordance with a collective 
agreement that is in operation, or if the bargaining 


a) 90 days after certification (that period may 
be extended by the Board for a further 
period not exceeding 90 days); or 

b) 12 months after the termination of a 
collective agreement (unless a strike or 
lockout has taken place). s.10(2),(3),(4) 


rights have been cancelled. The freeze applies until: 


FAILURE TO SETTLE DISPUTE 


- 


(see next page) 
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Manitoba 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) Manitoba 


FAILURE TO SETTLE DISPUTE 


From the 60th to the 30th day 
preceding the expiry of the 
agreement, either party may request 
that the Board order a vote by secret 
ballot among the employees in the 
unit on the use of final offer 
selection 5.94.1 


At the request of either party or on 


Where negotiations have 
his own initiative, the Minister 


commenced, the Minister shall, on 


request of both parties, appoint a 
mediator selected by them or may 
appoint one on his own initiative. 
$.95 


First agreement 


appoints a conciliation officer. s.67 
90 days after certification, or after an 
extension of that period, either party 


Report to Minister within 30 days 
(extension possible). s.68 
LC 
may apply to the Board for a settle- 


ment. s.87(1) If the conciliation officer Is unsuc- 


A majority of 
those who vote 
are in favour. 


A majority of 
those who vote 


= cessful, or on his own initiative, the arelopposed 
Minister may appoint a conciliation 
A 7 board. s.97 
The Board notifies the other party of = Each party submits a list of terms and 
the application and inquires into the conditions agreed upon and its final 


offer on unsettled issues to a selector 
chosen jointly or appointed by the 
Board. Each side may submit 
material, evidence, and arguments in 
support of its offer. ss.94.2,94.3 


negotiations. s.87(2) | 


The conciliation board or mediator 
reports to the Minister within 30 days 
of appointment (extension possible) 
Report sent forthwith to the parties 
and may be made public by the 
Minister. ss.103, 104, 105 


The right to strike 
or to lock out is 
suspended 


\f the parties agree in writing, the 
recommendations of the conciliation 
board or mediator are binding. s.106 


Unless an agreement is concluded 
within 60 days, within a further 3 
days, the Board settles its terms and 
conditions or allows an additional 30 
days of negotiations; if there is no 
settlement, the Board proceeds 
within a further 30 days. s.87(3), (4) 


The parties may continue bargaining 
lf necessary, the selector chooses the 
whole of the final offer of either 

party on unsettled issues. ss.94.3,94.6 


A majority of 
those who vote 
are in favour. 


The parties are eligible to strike or to 
lock out when such action is 
supported by a vote (a strike or 
lockout is not subject to statutory 
delays relating to conciliation or 
mediation). ss.89, 93 


From the 60th to the 70th day after 
the commencement of the strike or 
lockout, either party may ask the 
Board to order a vote by secret ballot 
among the employees in the uniton 
the use of final offer selection. 5.94.1 


The agreement prepared by the 
Board is binding on the parties for 
‘one year, except to the extent that 
they agree to vary its terms and 
conditions. s.87(7) 


Aselector’s decision is final and 
binding. Unless the parties agree 
otherwise, the agreementis for one 
year. They may later agree to modify 
it but not to reduce its term. ss.94.3, 
945,947 


A majority of 
those who vote 
are opposed. The 
parties continue to 
be eligibleto 
strike or to lock 

out 


After negotiations have commenced, The Minister may, on application or 
eis cotoees anal sewlarnent the Minister may appoint a mediator if on his own initiative, refer matters in 
procedure by arbitration, etc, he considers it advisable to. doso, dispute to an industrial inquiry 
without work stoppage, inconsistent 3.95(2} commission for investigation, 


collective bargaining procedures of mediation and report, $.113 


the Act do not apply. $82 
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REQUIREMENTS CONCERNING LEGAL STRIKES Manitoba 


PREREQUISITES TO LEGAL STRIKE 


Strike action is prohibited 


@ when an application is made to the Board to settle the terms and conditions of a first 
collective agreement between the parties; s.87(5) 


@ until 90 days after the date on which the union was certified as bargaining agent and 
any extension of that period (not exceeding 90 days) ordered by the Board; s.89(1) 


@ while acollective agreement is in force; s.89(2) 
@ bya trade union that is not entitled to bargain collectively; 5.90 


@ by anemployee who is not in a unit for which a trade union is entitled to bargain 
collectively; s.92 


© unless a union-conducted vote is in favour of a strike; s.93 


@ where the employees in a unit vote on the question of resolving a dispute by the process 
of final offer selection and a majority of those who vote are in favour. s.94.1(11) 


—— 


STRIKE VOTE 


Asecret strike vote is mandatory and is decided by a majority of the employees in the unit 
who cast ballots. Reasonable notice and opportunity to vote must be given by the union 
5.93 


Remark re: ratification vote 


Within 30 days of the reaching of agreement between the parties, a vote by secret ballot 
must be held among the union members in the unit on the acceptance or rejection of the 
proposed collective agreement. The union must give reasonable notice and opportunity to 
cast a ballot. The question is determined by the majority of those who vote and, if they 
accept the agreement, it becomes binding on the parties. ss.69, 72(1) 


This requirement for a ratification vote does not apply to a first agreement settled by the 
Board and to any amendment to a provision of a collective agreement made prior to the 
termination date, unless the agreement provides otherwise. s.69(4) 


\f the final offer selection process is used and an agreement is reached by the parties prior 
to the selector's decision, the agreed terms are deemed to have been ratified by the 
employees in the unit. s.94.6(1.1) 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


E 


Itis an unfair labour practice for an employer: 


@ tohire or offer to hire replacement workers, or threaten to do so, prior to or during a 
lockout or legal strike, for any period of time longer than the duration of the work 
stoppage; 


© torefuse to reinstate an employee without a valid reason when a lockout or legal strike 
ends with or without a collective agreement and the work the employee was performing 
is continued (where there is no agreement on reinstatement, it must be done as work 
becomes available according to the seniority of each employee in the unit at the time 
the work stoppage began); 


© touse, or offer or purport to use, a professional strikebreaker, or to authorize such 
action, a professional strikebreaker is a person not involved in a dispute, and whose 
primary object is to interfere with, obstruct, prevent, restrain or disrupt the exercise of 
any right under the Labour Relations Act in anticipation of or during a lockout or legal 


strike. $5.11, 12, 13, and 14 


25 


REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Manitoba 


PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


Eee ae ee ee SS gS 


It is an unfair labour practice for an employer or a bargaining agent to take disciplinary 
action against an employee covered by a collective agreement who refuses to perform 
work which would directly facilitate the operation or business of another employer whose 
employees within Canada are legally on strike or locked out. Disputes concerning the 
refusal may be referred to the Board for a binding decision. An employer is not required to 
Pay wages to an employee for any period during which he refuses to perform his work. s.15 


Itis an unfair labour practice for an employer to discharge or refuse to continue to employ 
or to re-employ, lay off, transfer, suspend, or alter the status of an employee who has 
refused to perform all or any of the duties or responsibilities of an employee who is on 
strike or locked out, unless he satisfies the Board that his decision was in no way affected by 


the refusal. s.16 
— 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


BARGAINING AGENT 


_—— 


Duty of fair representation 


In representing the rights of any employee under the collective agreement, the bargaining 
agent or its representative must not act In a manner which is arbitrary, discriminatory, orin 
bad faith or, in the case of a dismissal, fail to take reasonable care to represent the 


employee's interests. 5.20 


Limitations on the application of union security clauses requiring dismissal 


Aunion or its representative may not require an employer to terminate an employee 
because he has been expelled or suspended from membership in the union for a reason 
other than a failure to pay the periodic dues, assessments and initiation fees uniformly 
required to be paid by all members as a condition of acquiring or retaining membership. 


s.19(b) 


A provision of a collective agreement is void when it requires an employer to discharge an 
employee because he is or continues to be a member of another union or engages In 
activities on its behalf. s.23(3) 
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Manitoba 


EMPLOYER 


= 
Compulsory deduction of union dues 


Every collective agreement must contain a provision requiring the employer to deduct from 
the wages of each employee in the unit, whether or not he is a member of the union, the 
amount of the regular union dues and to remit the amounts to the union monthly or as 
provided in the agreement. Where the employee is not a member of the union, the amount 
deducted does not include any portion of such dues that is payable in respect of benefits 
available only to union members or in respect of special assessments payable by them $s.29, 


76 


The Board may exempt religious objectors from being members of and financially 
supporting a union, so long as the amount of the regular union dues is paid to a charity 
agreed upon by the employee and the union or designated by it. Such religious objectors 
may be employed or continue to be employed notwithstanding an agreement requiring 
union membership as a condition of employment. ss.76, 77 


INDUSTRIAL RELATIONS ACT (R.S.N.B. 1973, c.l-4, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


— 


No certified trade union, no agreement 


At any time. s.10(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification or 12 
months after termination of agreement in 
force at the time of certification. s.10(3) 


Recognized union, no agreement 


12 months after the signing of the recog- 
nition agreement (unless the Board* has 
declared that the union was not entitled to 
represent the employees). s.10(4) 


Agreement in force (3 years or less) 


Within 2 last months of agreement. s.10(5) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of the 
agreement and during the last two months 
of any subsequent year or of its operation. 
s.10(6) 


Agreement in force (for further term(s)) 
During the last 2 months of each year of the 


further term or of the operation of the 
agreement. s. 10(7) 


SS eee 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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New Brunswick 


DECERTIFICATION 


Pronit" or "bargaining unit" means a group 
of employees and "appropriate for collec- 
tive bargaining", with reference to a unit, 
means a unit that is appropriate for such 
Purposes whether it isan employer unit, 
craft unit, technical unit, professional unit, 
plant unit, or any other unit and whether or 
not the employees therein are employed by 
one or more employers. s. 1(1) 


In the agricultural.industry, a unit must 
comprise five or more employees. s.1(5) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.13(1) 


A unit consisting solely of professionals is 
appropriate for collective bargaining but 
the Board may include members of a 
profession with other employees if it is 
satisfied that this is the wish of the majority 
of such members. s.1(5) 


“The term "Board" means the Industrial Relations Board. 


than 40% and not more than 60% of the 
employees in the bargaining unit are 
members in good standing of the trade 
union, it may direct that a representation 
vote be taken. s. 14(2) 


Certification takes place if more than 50% of 
the ballots of all those eligible to vote are 
cast in favour of the union or more than 

60% in the unit are members in good 
standing. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 
s.14(3), (4) 


When the Board is satisfied that more than 
50% are members in good standing, it may 
certify the trade union without taking a 
vote. s.14(5) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
40% of the employees in the unit are 
members of the union at the time the 
application is made. s.15 


Where employee rights under the Act have 
been violated so that the true wishes of the 
employees are unlikely to be ascertained, 
the Board may certify the trade union, if 
satisfied that it has adequate membership 
support, or refuse to certify if such support 
has been obtained by virtue of an unfair 
labour practice. s.106(8)(e) 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 
representation votes to determine 
(ees wishes. s.126(2) 


—————s 
When the Board is satisfied that not less 


— 
Timeliness of application 
Same as for certification. s. 23(1),(2) 


In certain circumstances, the Board may 
allow an earlier application. An application 
is subject to delays related to conciliation, 
mediation strike or lockout. ss. 23(8), 30 


The Board may refuse to entertain anew 
application by an unsuccessful applicant for 
a period not exceeding 10 months. s.126(2) 


Criteria 


If the Board is satisfied that at least 40% of 
the employees support the application, a 
representation vote is taken. Decertification 
takes place if more than 50% of the ballots 
of all those eligible to vote are cast against 
the union. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 

s. 23(3), (4), (5) 


An application may be made by any 
employee, another trade union, or the 
employer if the Board is satisfied that a 
substantial question exists as to whether 
there is support from a majority of 
employees. s.23(1), (2), (6), (7) 


Decertification may take place with or 
without a representation vote when there 
is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
s. 24(1), (2) 


Decertification may take place at any time: 


a) when there have been no employees in 
the bargaining unit for 2 years, or 


b) when certification was obtained 
fraudulently (an application may be 


made by a concerned employee, 
employer or union). ss. 25, 26 
a 


TIMELINESS OF APPLICATION 


Exceptions 


In certain circumstances when a collective 
agreement is in force, the Board may give 
consent to an earlier application 

ss. 10(8), 33(3) 


In all cases, an application is subject to delays 
related to conciliation, mediation, strike or 
lockout. s. 11 


Where application for certification rejected 


The Board may prescribe a waiting period 
before a new application will be considered 


from the same applicant. s.20 
L | 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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New Brunswick 


DECERTIFICATION 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS New Brunswick 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


No previous collective agreement 


The Minister may appoint 
2 mediation officer for 
prevention or settlement 
of a dispute at any time. 

871 


On request of either party 
or in any other case where 
he considers it advisable, 

the Minister may. 


The parties may agree to 
submit their differences to 
binding arbitration. s.79 


Either party may give notice to 
commence bargaining. s.32(1) 


Prior to expiry of collective 
agreement 


Either party may give notice to 
commence bargaining within the 


appoint one or more 
conciliation officers or a 


period between the 90th and the 30th decide not to appoint a mediator (any prior 
day before the expiry of the conciliation officer or conciliation officers’ 
agreement or such longer period as mediator appointment is then 
may be provided in the agreement : terminated). ss.36,70 


$.33(1), (2) 


Report to Minister within 
14 days (extension 
possible). ss.61,70 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time as 
they may agree upon. s.34(1), (2) 


If the dispute is not 
settled, within 15 days 
after receipt of the report 
or in any other case where 
he considers it advisable, 


Statutory freeze following notice to 
y i the Minister may: 


bargain 
When no collective agreement isin =| 


Operation, except with the consent of 
the other party, there may not be any decide not to appointa appoint a conciliation 
board. s. 36 


alteration in the rates of wages, other conciliation board 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or 
the employees. The freeze applies 
until a collective agreement is entered 
into or is renewed, or the parties have 
acquired the right to strike or to lock 
out, or the bargaining rights have 
been cancelled. s.35(2) 


Report to Minister within 
14 days (extension 
possible). Reportsent 
forthwith to the parties. 
3.68 


The parties may agree to 
be bound by the 


No strike or lockout until 7 
days after notification of 
such decision. s.91 


conciliation board's 
report. s.69 


No strike or lockout until 
7 days after release of 
board's report. s.91 


The Minister may appoint a mediation 
officer at any time. Such appointment does 
not affect the right to strike or to lock out 
except if no decision has been announced 
by the Minister on the appointment of a 
conciliation board. s,71(5) 


Upon request or on his own initiative, the 
Minister may appoint an Industrial inquiry 
commission and refer matters In dispute to it 
for inquiry and report. $.90 


After 24 hours’ notice to the 
other party, the parties are 
eligible to strike or to lock out 
when such action is supported 

by a vote. ss.91-97 
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New Brunswick 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


Istrike action is prohibited 


@ while a collective agreement is in force, except in the case of the revision of a provision 
of the agreement; s.91(1), (3) 


© until a party has requested the appointment of a conciliation officer; s.91(2) 

© until seven days have elapsed from the date on which the Minister 
notified the parties that he will not appoint a conciliation officer or mediator, or 
notified the parties that he will not appoint a conciliation board; or 
releases the report of a conciliation board to the parties; s.91(2) 


© where the parties have agreed to be bound by the award of a conciliation board, 
arbitrator, or arbitration board; s.92(2) 


@ where the parties have agreed to be bound by the result of a vote on acceptance of the 
report of aconciliation board, until 7 days after the Minister has released such report 
and until a vote has been taken (the vote must be held within 30 days after the release of 


the report); s.93(1), (2) 


@ until the employer has been given a written 24 hours’ strike notice (if the notice is not 
acted upon, the employer may require a further notice of up to 24 hours for the purpose 
of undertaking an orderly shutdown of his operations; if a strike does not occur within 
six hours after that notice period has elapsed, it is not allowed until a further similar 
Notice is given); s.97(1), (4) 


e@ after one year from the date of the strike vote or the date fixed for the return on sucha 
vote. In this case, it is deemed that the dispute no longer exists. s.98(4), (5) 


STRIKE VOTE 


A mandatory secret strike vote is taken by the trade union. Astrike is legal if a majority of 
those in the bargaining unit are in favour. s.94(1), (2), (6) 


An employee is not counted as an employee in the unit if he has not been employed for the 
3 months preceding the vote or did not cast a ballot because he was absent and the vote 
was taken on a working day otherwise than by mail. s.94(3) 


Any dispute related to the vote is referred to the Board for decision. s.94(4),(5) 


A strike vote may not be taken until one of the prerequisites to a legal strike mentioned in 
subsection 91(2) is met (see the other box on this page). s.98(2) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES New Brunswick 


BARGAINING AGENT 


EMPLOYER 


Limitations on the application of union security clauses requiring dismissal 


No trade union may require an employer to discharge an employee who has been expelled 
or suspended from membership or denied membership where: 


a) the reason for such action is that the employee was or is a member of another union, or 
has engaged in activity against the union or on behalf of another trade union, or 


b) the employee has been discriminated against by the union in the application of its 
membership rules although he is qualified to engage in the trade or work and Is 
otherwise eligible for membership. s.8(3) 


Exception 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against the trade union or whose activity against the union or on behalf of another union 
has been instigated, procured or supported by, or has involved participation by the 
employer or its representative. s.8(4) 


Other limitations 
No employer may discharge an employee when he has reasonable grounds for believing 


that union membership was not available to him on the same terms and conditions 
generally applicable to other members. s.8(10) 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of union dues from 
an employee's wages. The authorization continues in effect for at least 3 months and 
thereafter until revoked. A revocation may be delivered or sent to the employer at any 
time when there is no collective agreement in operation or within two months prior to the 
expiry date if one isin force. 5.9 


— —s 


LABOUR RELATIONS ACT, 1977 (S.N. 1977, ¢.64, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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Newfoundland 


DECERTIFICATION 


— 


No certified trade union, no agreement 


At any time. s.36(2) 


Certified trade union but no agreement in 
force or bargaining has not commenced 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s.36(3) 


Agreement in force (2 years or less) 

Within 2 last months of its operation. s.36(4) 
Agreement in force (more than 2 years) 

In the 23rd and 24th months and during the 


last two months of each subsequent year or 
of its operation. s.36(4) 


Where application for certification refused 


No subsequent application that is the same 
or substantially the same for 6 months, 
unless the Board gives its consent. Labour 
Relations Board Rules of Procedure, 1978 
$.19 


* The term "Board" means the Labour Relations Board. 


"Unit" means a group of two or more 
employees determined in accordance with 
the Act for the purposes of collective 
bargaining, and “appropriate”, with 
reference to a unit, means a unit that Is 
appropriate for collective bargaining 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether the employees therein are 
employed by one or more employers. 
s.2(1),(3) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.37(1) 


The Board may find appropriate a unit of 
professional employees and may include in it 
other persons whose work is closely related. 
s.39(1) 


————————————————————————————————— 


The Board may certify if: 


a) itis satisfied that the majority of the 
employees in the unit are members in 
good standing; or 


b) as aresult of a vote of those in the unit, it 
is satisfied that the trade union has the 
support of a majority of them; or 


¢) asaresult of a vote of those in the unit, it 
is satisfied that at least 70% have voted 
and a majority of those voting have 
selected the trade union as their 
bargaining agent. s.37(2) 


The Board may take representation votes as 
it deems expedient. ss.46,47(1) 


The chief executive officer of the Board 
causes a vote to be taken if he is satisfied 
that not less than 40% and not more than 
50% of the employees in the unit are 
members in good standing of the trade 
union. s.47(2) 


Every representation vote is taken by secret 
ballot. s.47(3) 


Timeliness of application 


12 months after certification, 6 months 
after any decertification application was 
dismissed, or 12 months after notice to 
bargain was given by the bargaining agent 
The Board may accept and deal with an 
earlier application. $.52 


Criteria 


On its own motion or upon application, 

the Board may revoke certification when, 
following investigation and any hearing 
requested by the party concerned, it has 
determined that the bargaining agent no 
longer represents the majority of employees 
inthe unit. s.51(1) 


Where the Board directs a vote of the 
employees, it may revoke a certification if: 


a) amajority in the unit vote in favour of 
the revocation, or 


b) atleast 70% vote, and a majority of 
those voting are in favour of the 
revocation. s.51(1.1) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Newfoundland 
eee 
NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 
No previous collective (see next page) 
agreement = 


Either party may give notice to 
commence bargaining. s.72 


Prior to the expiry of collective 
agreement 


Notice is given by either party 
not more than 60 days and not 
less than 30 days before the 
expiration of the agreement or 
within such other period as 
may be provided in the 
agreement. s.73 


Statutory obligation 


Parties must commence to 
bargain in good faith within 
20 days after notice has been 
given or such further time as 
they may agree upon. ss.74, 75 


Statutory freeze following 
notice to bargain 


An employer may not alter 
rates of wages or any other 
term or condition of employ- 
ment without the consent of 
the bargaining agent until a 
collective agreement is entered 
into or renewed, or the parties 
have acquired the right to 
strike or to lock out. However, 
alterations may be made with 


the approval of the Board 
$3.74, 75 


irst agreement 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


FAILURE TO SETTLE DISPUTE 


Subsequent agreement 


At the request of either party and 
after any investigation he considers 


[[necessary 


5.80.1 


I 


the Minister asks the 
Board to inquire into the 


dispute. 5.80.1 


the Minister does not ask 
the Board to inquire into 
the dispute s.80.1 


The Board decides 
tosettle terms and 
conditions fora 
first agreement, 
which becomes 
binding on the 
parties for one 
year. ss.80.1,80.3 


The perties may by 
mutual agreement 
vary the terms and 
conditions. s.80.1 


The Board decides 


not to settle the 
dispute. s.80.1 


Anemployer or his agent may not threaten 
to shut down or move a plant, or any part 
thereof, in the course of a dispute, 5.26 


After the right to strike or to lock out is 
acquired, or at any other time, the Minister 
may appoint a conciliator or mediator, 
5,80(5) 


Where the continuance of a strike poses a threat to an industry or region in the province, the| 
Lieutenant-Governor in Council may order the bargaining agent to conduct a secret vote on 
the resumption of work, and the Minister may require that an officer of his department be 
present during the conduct of the vote. 3.98 


At the request of either party or on 
his own initiative, the Minister may 
appoint one or more conciliators 


3.79 


Upon a request for a conciliation 
board or at any time, the Minister 
may appoint a mediator. Any prior 
conciliator's appointment is 
terminated. s.80 


Report to Minister within 14 days 


(extension possibl: 


je). 102 
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Newfoundland 


j Report to Minister within 14 days 


(extension possible). ss.80,111 


= 


Where the parties so agree in 


$5.80, 116 


writing, the report becomes binding, 


At the request of either party, orin 
any other case where he considers it 
advisable, the Minister may appoint 
a conciliation board. ss.80, 103 


The Minister decides not to appoint 
aconciliation board. ss.94,95 


f Report to Minister within 14 days 
(extension possible). Report sent 
forthwith to the parties and may be 
made public by the Minister. ss.111, 
112 


= 


L 


Where either party has requested a 
conciliation board, 15 days after 
such request or, if the Minister has 
deferred consideration of the 
request until he receivesa 
conciliator’s report, 15 days after 
thatdate... ss.94,95,97 


33.94,95 


— = 
7 days after the Minister receives the 
report 


the parties are eligible to strike or to 
lock out. ss. 94,95, 96 


———— 


Upon request or on his own initiative, the 
Minister may appoint an industriat inquiry 


commission and refer matters in dispute to 
it for inquiry and report, s,136 
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REQUIREMENTS CONCERNING LEGAL STRIKES Newfoundland 


ee eee Oe 


PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 


is ae on aa 


No strike until the bargaining agent is entitled to require the employer to commence 
bargaining. ss. 94,96 


When the bargaining agent is entitled to require the employer to commence bargaining, a 
strike vote may be held only if the parties have bargained collectively in good faith and 
tailed to reach an agreement and after certain delays relating to conciliation (see 


A trade union not entitled to bargain collectively cannot declare astrike. s. 96 prerequisites to legal strike). s. 94 


Strike action is prohibited: Astrike vote is not mandatory 


e@ while an agreement is in force, except in the case of a dispute respecting the revision of a 
provision of a collective agreement; s. 95 


® until the parties have bargained collectively in good faith and failed to conclude an 
agreement; ss. 94,95 


© until 7 days after the Minister has received the report of the conciliation board; or 


@ until 15 days after the Minister has received a request from either party to appointa 
conciliation board and no notice has been given by the Minister or he has notified the 
Party so requesting that he will not appoint a board. Where the Minister defers 
consideration of such a request until after he receives the report of a conciliation officer, 
the period within which he must decide whether to appoint a conciliation board does not 


commence until the date on which he receives such report. ss.94, 95, 97 


——4 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


BARGAINING AGENT 


Duty of fair representation 


An employee who claims to be aggrieved because his bargaining agent has failed to 

act in good faith in the handling of a grievance filed in accordance with any procedure 
established by it and to which he has not been given ready access may complain in writing 
to the Board. The complaint must be made within 90 days from the date on which the 


grievance first arose. s.126(1), (2) 


Limitations on the application of union security clauses requiring dismissal 


An employee who claims that he has been unfairly expelled from a trade union may make 
awritten complaint to the Board. Following an investigation and after giving the parties 
concerned an opportunity to be heard, the Board may dismiss the complaint or order that 
the employee be reinstated in the union and may order further that the complainant be 
reinstated in his employment. s.30(3), (4), (5) 


A provision of a collective agreement is not valid if it requires an employer to discharge an 
employee because he is or continues to be a member of, or engages in activities on behalf 

of, aunion other than a specified trade union. s.32 

_—— 
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Newfoundland 


EMPLOYER 


Compulsory deduction of union dues 


At the request of the bargaining agent, a collective agreement must include a provision 
requiring the employer to deduct an amount equal to regular union dues from the wages of 
affected employees, whether or not they are members of the union, and remit the amount 
to the union without delay. This clause does not apply to the construction industry. s.83.1 


TRADE UNION ACT (S.N.S. 1972, c.19, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Nova Scotia 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
Waaeeera ; | Tie [ >I ir i = [= = 
No certified trade union, no agreement Unit" means a group of two or more A trade union claiming to have as members Timeliness of application 


Atany time s 22(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s. 22(3) 


Agreement in force (3 years or less) 


Within 3 last months of its operation. s. 22(4) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
the agreement; during the |ast 3 months of 
each year that the agreement continues to 
Operate after the 3rd year, or during the last 
3 months of operation. s. 22(5) 


Where application refused 


No new application by the same applicant 


s.24(16) 


for a period determined by the Board | 


— 


* The term "Board" means the Labour 
Relations Board. 


employees, and "appropriate for collective 
bargaining”, with reference toa unit, means 
a unit that is appropriate for such Purposes 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers 

s. 1(1)x) 


The Board determines whether the unit is 
appropriate for collective bargaining and it 
may include employees in it or exclude them 
from it. s. 24(4) 


Community of interest among the 
employees in such matters as work location, 
hours of work, working conditions, and 
methods of remuneration will be considered 
by the Board in determining the appropriate 
bargaining unit. s. 24(14) 


Upon an application made by an employer, if 
the Board is satisfied that such employer is 
engaged in manufacturing at two or more 
interdependent manufacturing locations 

in the province, it will order that the 
appropriate unit is one comprising all 
employees at all such locations, subject only 
to the normal exclusions. s.24A 


An application may not be made: 


a) more than one year following the 
commencement of production at the 
second manufacturing location or at an 
additional manufacturing location of an 
employer already covered by such an 
order of the Board; or 


b) if certification or voluntary recognition 
has been granted with respect to one or 
more locations. s.24A 


[psa employees in the unit. s. 24(9) 


| 


in good standing not less than 40% of the 
employees in a unit may apply for 
certification. s. 22(1) 


The Board then takes a vote to determine 
the wishes of the employees concerned. 
Normally, the vote is conducted no more 
than five working days after receipt by the 
Board of the application and three working 
days after the Board's notices are received by 
the employer. The Board may delay the vote 
if it decides that investigations are required 
s. 24(1), (3) 


If it is satisfied that less than 40% of the 
employees in the unit are members in good 
standing, it will dismiss the application; if 
the percentage is 40% or more, it will 
conduct a vote (it may dismiss the 
application if misleading membership 
evidence is filed). s. 24(7), (11) 


If the majority of the votes cast are in favour 
of the trade union, the Board will grant 
certification. It may, however, dismiss the 
application in case of significant 
contravention of the Act or regulations by 
the union. s. 24(8), (10) 


When any contravention of the legislation 
by the employer results in the vote not 
reflecting the employees’ true wishes, the 
Board may certify the trade union if it is 
satisfied that it represents at least 40% of 


If no agreementis in force, at least 12 
months after certification; if an agreementis 
in force, same timeliness as for certification 
$.27 


Criteria 


When itis satisfied that a significant number 
of members of the trade union allege that 
such union is not adequately fulfilling its 
responsibilities or no longer represents a 
Majority of the employees, the Board may 
upon application for revocation, order the 
taking of a vote to determine the wishes of 
the employees and may revoke or confirm 
the certification in accordance with the 
result of the vote. s.27 


= | 


OLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 
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Nova Scotia 
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NOTICE TO BARGAIN 


No previous collective agreement 


Either party may give notice to 
commence bargaining. s.31 


Prior to expiry of collective 
agreement 


Either party may give notice to com- 
mence bargaining within 2 months 
preceding the date of expiry of the 
agreement s.32 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time 
as they may agree upon. 5.33 


Statutory freeze following notice to 
bargain 


An employer may notalter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent or the Board 
until a new collective agreement Is 
concluded or the parties have 
Jicccout the right to strike or to 

| 


jock out. 5.33 


FAILURE TO SETTLE DISPUTE 


At the request of either party or on 
his own initiative, the Minister may 
appointaconciliator 5.35 


Report to Minister within 14 days 
(extension possible). The conciliator 
notifies the parties that he has sub- 
mitted his report. s.36 


The Minister may appoint a mediator at 


anytime s.38 


With the permission of the Minister, 
the mediator makes a report which is 
deemed to be a conciliator s report 
5.38 


If a conciliator or mediator is 
unsuccessful, both parties jointly or 
severally, may request a conciliation 
board within 14 days after the Minister 
receives the report. s.37 


14 days after the report is 


sent to the Minister... 5. 45 


c 


Report to Minister within 14 days 
(extension possible). Report sent 
forthwith to the parties and may be 
made public by the Minister. ss.66, 67 


ai 


7 days after the Minister receives the 
report... 5.45 


after 48 hours’ notice to the 
Minister...s.45 


the parties are eligible to 
strike or to lock out when 
such action \s supported by a 
vote $45 


\f the parties so agree, the 
recommendations become 
binding. s.70 


The Minister may appoint a mediatar at any time. 5.38 


Upon request or on his own initiative, the Minister may 
appoint an industrial inquiry commission and refer matters in 
dispute to it for inquiry and report. $s.71-73 
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REQUIREMENTS CONCERNING LEGAL STRIKES Nova Scotia 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


a a ae eS 


No strike is permitted until: 

@ the trade union is entitled to require the employer to bargain; s. 45(1) 

@ the parties have bargained collectively and have failed to conclude an agreement; s.45(1) 

@ either aconciliator has been appointed and 14 days have elapsed since he has made his 
report or a conciliation board has been established and 7 days have elapsed since the 
Minister has received its report (no strike may occur more than 6 months after the 
expiration of either of these delays unless either party has thereafter requested 
conciliation services and the times have again expired); s. 45(1), (2) 

© 48 hours after a strike notice has been received by the Minister. s..45(3) 


No strike is permitted where: 


@ an agreement isin force, except respecting a dispute arising with reference to a provision 
expressly subject to revision during the term of the agreement; s. 46 


© avote of both employers and employees is in favour of the acceptance of the report of a 
conciliation board. s. 47(1) 


———— —————— 


No strike may be declared until a vote by secret ballot of the employees in the unit affected 
is taken and the majority of the employees concerned vote in favour of the strike. s. 45(3) 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


An employer is prohibited from refusing to employ or to continue to employ or from 
discriminating against any person in regard to employment or any term or condition of 
employment because the person has participated in a legal strike. s. 51(3)(a) 


An employer is prohibited from suspending, disciplining, discharging, or otherwise 
penalizing an employee by reason of his refusal to perform all or some of the duties and 
responsibilities of another employee participating in a strike. s.51(3)(c) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Nova Scotia 


BARGAINING AGENT 


EMPLOYER 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments, and initiation fees 
uniformly required to be paid by all members asa condition of acquiring or retaining 
membership. s. 52(e) 


A provision of a collective agreement is not valid when it requires an employer to discharge 
an employee because he is or continues to be a member of another trade union or engages 
in activities on its behalf. s.57(2) 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of wages for the 
payment of initiation fees and union dues. Unless a collective agreement provides 
otherwise, an authorization continues in force for at least 3 months and thereafter until 
revoked. s. 58(2), (5) 


LABOUR RELATIONS ACT (R.S.O. 1980, ¢.228, as amended) 


TIMELINESS OF APPLICATION 


— 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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Ontario 


DECERTIFICATION 


No certified trade union, no agreement 


At any time. s.5(1) 


Certified trade union but no agreement 


12 months after date of certification. s.5(2) 


Voluntarily recognized trade union but no 
agreement 


Where the bargaining rights have not been 
terminated, 12 months after the recognition 
agreement is entered into. $.5(3) 


Agreement in force (3 years or less) 


Within the 2 last months of its operation 
s.5(4) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of 
Operation, during the last 2 months of each 
year that the agreement continues to 
Operate, or during the last 2 months of 
Operation. s.5(5) 


Agreement in force (for further term(s) 


During the last 2 months of each year of the 
further term(s) or of the operation of the 
agreement. s.5(6) 

Inall cases 


Application is subject to delays related to 
Conciliation, mediation, strike, or lockout. 
5.61, 


Ire. 


“Bargaining unit" means a unit of employees 
appropriate for collective bargaining, whether 
itis an employer unit or a plant unit or a sub- 
division of either of them. s.1(1) 


The Board* determines the appropriateness of 
units, and a unit must consist of more than one 
employee. s.6(1) 


The Board may certify a trade union pending 
the final resolution of a dispute concerning the 
composition of the unit. s.6(2) 


A group of employees who exercise technical 
skills or who are members of acraft and, as 
such, are distinguishable from other employees 
is considered by the Board to be a unit appro- 
priate for collective bargaining if certain con- 
ditions are met. Persons commonly associated 
in their work and bargaining may be included 
in the unit. s.6(3) 


A unit consisting solely of professional engi- 
neers or dependent contractors is considered 
to be appropriate but, if a majority so wish, the 
Board may include other employees. s. 6(4), (5) 


Security guards may not be included ina 


i = 


l bargaining unit with other employees. s.12 


= 


* The term "Board" means the Labour Relations Board. 


flitthe Board is satisfied that not less than T 
45% and not more than 55% of the 
employees in the bargaining unit are 
members of the trade union, it must direct 
that a representation vote be taken. The 
Board may do so when it is satisfied that 
more than 55% belong to the union. s. 7(2) 


The Board will certify the trade union if more 
than 50% of the ballots taken in a vote are 
cast in its favour and, in other cases, when it 
is satisfied that more than 55% are members 
of such union. s. 7(3) 


When the true wishes of the employees are 
not likely to be ascertained because ofa 
contravention of the Act by the employer, 
the Board may certify the trade union if it is 
of the opinion that such union has adequate 
membership support. s.8 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
35% of the employees in the unit are mem- 
bers of the union at the time the application 
ismade. s.9 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 
representation votes to determine 

employees’ wishes. s. 103(2), (5) | 


[Timeliness of application | 


Same as for certification. s.57(1), (2) 
Criteria 


Upon application by any of the employees, 
the Board must ascertain that not less than 
45% of the employees in the bargaining unit 
have voluntarily signified in writing that 
they no longer wish to be represented by the 
trade union. If so, arepresentation vote is 
taken. ss.57(3), 103(2) 


Decertification takes place when more than 
50% of the ballots are cast in opposition to 
the trade union. s.57(4) 


A certificate obtained by fraud may be 
revoked at any time by a declaration of the 
Board. 5.58 


Upon application by an employer or any 
employees, decertification may take place 
with or without a representation vote when 
there is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
$3.59 


First collective agreement 


Where the Board orders a settlement, no 
application may be considered until after the 
agreement is settled (timeliness is the same 
as if there was a negotiated agreement) 


Is 40.a(23) _|| 
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Ontario 


CERTIFICATION OF TRADE UNIONS (continued) 
DECERTIFICATION 


PPROPRIATE BARGAINING UNIT REPRESENTATION VOTE 


TIMELINESS OF APPLICATION A 
= 


Where application refused 


The Board may bar an unsuccessful applicant 
for a period not exceeding 10 months 
s.103(2)(i) 


First collective agreement 


Where the Board orders a settlement, no 
application may be considered until after the 
agreement is settled (timeliness is the same 
as if there was a negotiated agreement) 
5.40.a(24) 

= — 


NOTICE TO BARGAIN 


No previous collective agreement 


Following certification, the trade 
union must give notice to commence 
bargaining. 5.14 


Prior to expiry of collective 
agreement 


Either party may give notice to 
commence bargaining within 90 days 
before the expiry of the agreement or 
in accordance with provisions in the 
agreement relating to termination or 
renewal. s.53(1), (2) 


Statutory obligation 


The parties must meet within 15 days 
from the giving of the notice, or with- 
in such further period as they may 
agree upon, and must bargain in 
good faith. ss.15, 54 


Statutory freeze following notice to 
bargain 


When no collective agreementis in 
operation, except with the consent of 
the other party, there may not be any 
alteration in the rates of wages, other 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or 
the employees. The freeze applies 
until the parties have acquired the 
right to strike or to lock out, or the 


—————————————— 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


L 


(see next page) 


_ 


bargaining rights have been 


cancelled. s.79(1) __| 
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LLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 
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Ontario 


___catecrive sanamins AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS COnInASS) ______—_—— 


FAILURE TO SETTLE DISPUTE 


ee ee 


dispute s.40a.(1), (2) 


Either party may apply to the Board for a settlement The 
Board makes its decision within 30 days. If certain attitudes 
of the employer or bargaining agent are found to have 
caused an impasse, the Board directs the settlement of the 


The Board orders the 
settlement of the 
dispute by a board of 
arbitration The Board 
arbitrates itself when 
requested by both 
parties within 7 days 

s.40a (3) 


The Minister may 
appoint a mediator 
Matters in dispute are 
submitted to arbitra- 
tion. Asettled agree- 
ment is effective for 2 
years. s.40a.(12),(17), 
(18) 


The Board decides not 


todirect the 
settlement of the 


dispute 


Minister appoint a conciliator 
$16 


Either party may request that the 


te 


The parties may agree to submit 
their dispute to binding 
arbitration. 5.38 


Report to the Minister within 14 
jJeavstextension possible). s 18 


The Minister may 


on the joint 


request of the parties, appoint a 


mediator selected by them. Any 
prior conciliator's 
terminated $.17 


appointment is 


If conciliator is unsuccessful, the 
Minister shall 


EE 


SSS 


Report to the Minister within 30 
days (extension possible). s.33 


decide not to establish 
a conciliation board 
s.19(b) 


——$— 
establish a conciliation 


board s.19(a) 


Report to the Minister 
within 30 days 
(extension possible) 
$.32 


subject to delivery 
delay: by hand, one 
day; by mail, two 

days... s.113(3) 


14 days atter 
notification of this 
decision... s.72(2)(b) 


the parties are eligible 
to strike or to lock out 
$72 


7 days after the report 
is released to the 


At any time after the conciliation procedures have been 
exhausted, either the employer or the trade union may apply 
to the Conciliation and Mediation Services Branch of the 
Ministry of Labour for the appointment of a mediator. Such 
appointment has no effect on the ability to strike or to lock 


parties... s.72(2)(a) 


After the commencement of a strike, the Minister may direct a 
yote of the employees in the bargaining unit on the employer's 
tast offer. 6.39 


Before or after the commencement of a strike, the employer 
may make one request for a vote of the employees in the unit 
on his fast offer and the Minister will order such a vote, 3.40 


out 
Eee ES EE eT) 


The Minister may appoint an industrial inquiry commission and 
refer matters in dispute to it for inquiry and report, $35 


CEE cos satu ev sv acct Rta Bereta terete aback foreence avec 


The Minister may appoint a disputes advisory committee to 


assist the parties at any time during bargaining, either before 
or after a strike or lockout, where it appaars that concifiation 
and madiation procedures have bean exhausted, 5.37 
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REQUIREMENTS CONCERNING LEGAL STRIKES Ontario 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ne mg a 


Fistrike action is prohibited 


@ where the Board has ordered the settlement of a first collective agreement by 
arbitration; s.40.a(13) 


@ while a collective agreement is in operation; s.72(1) 


@ until the Minister has appointed a conciliator or a mediator; and 


board or mediator (this is subject to delivery delay); or 


@ until 14 days after the Minister has released to the parties a notice that he does not 


ss.72(2), 113(3) 


© until 7 days after the Minister has released to the parties the report of a conciliation 


consider it advisable to appoint a conciliation board. This is subject to delivery delay 


A strike vote is not mandatory 


A strike vote or a ratification vote taken by a trade union must be by secret ballot. All 
employees in the bargaining unit are entitled to participate in a strike or ratification vote 
and must have ample opportunity to do so. s.72(4), (5), (6) 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


[Where the Board directs the settlement of a first collective agreement by arbitration, 


——F} 


= 


employees affected by a strike or lockout must be reinstated in accordance with an 
agreement between the parties or on the basis of length of service, except as may be 
directed by the Board for the purpose of allowing the resumption of normal operations. 
This requirement applies regardless of the presence of replacement employees but does not 
apply where, because of the permanent discontinuance of all or part of his business, the 
employer no longer has persons engaged in performing work of the same or a similar 
nature to work which the employee performed before the work stoppage. s. 40.a(13),(14) 


No person, employer, employers’ organization, or person acting on their behalf may retain 
the services of a professional strikebreaker, and no one may act as such. A "professional 
strikebreaker" is a person not involved in a dispute whose primary object, in the Board's 
opinion, is to interfere with, obstruct, prevent, restrain, or disrupt the exercise of any right 
under the Act in anticipation of, or during, a legal strike or lockout. s.71a 


Where an employee engaging in a legal strike makes an unconditional application in 
writing to his employer, within 6 months from the commencement of the strike, to return to 
work, the employer must reinstate the employee in his former employment unless he no 
longer has persons engaged in performing work of the same or similar nature or the 
operations concerned have been suspended or discontinued for a valid reason. 
Discrimination is prohibited in offering terms of employment to such an employee, when 
such discrimination is based on the exercise of a legal right. s.73 


i ————} 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Ontario 
BARGAINING AGENT EMPLOYER 
i Duty of fair representation | | Compulsory deduction of union dues ] 
A trade union representing employees in a bargaining unit is prohibited from acting ina Except in the construction industry, upon a request from the trade union, there must be 
manner that is arbitrary, discriminatory, or in bad faith in the representation of any included in the collective agreement a provision requiring the employer to deduct from the 
employee in the unit, whether or not such person is a member of the trade union. s.68 wages of each employee in the unit, whether or not he is a member of the union, the 
amount of the regular union dues and to remit that amount to the trade union without 


Operation of hiring halls delay. s.43(1) 
Where, pursuant to a collective agreement, a trade union is engaged in the selection, The Board may exempt religious objectors from sucha provision ora requirement to belong 
referral, assignment, designation, or scheduling of persons to employment, it may not act in toa trade union as a condition of employment as long as the amounts of any initiation fees, 

dues, or other assessments are paid to a charity. The charity is mutually agreed upon by the 


a manner that is arbitrary, discriminatory, or in bad faith. 5.69 n - : dup 
employee and the union; failing an agreement, a registered charitable organization may be 


Limitations on the application of union security clauses requiring dismissal designated by the Board. s.47(1) 


The exemption from a provision of a collective agreement requiring membership in a trade 
union as a condition of employment, or the payment of dues toa trade union, applies to 
denied or withheld because of a discriminatory application of membership rules or due to those employed at the time the agreement is first entered into and only during the term of 
certain actions of the employee (i.e., membership in another trade union, activity against such agreement. It does not apply to employees whose employment commences after the 
the trade union or on behalf of another trade union, reasonable dissent, or refusal to pay signing of the collective agreement. s 47(2) 

unreasonable fees, dues or other assessments). s.46(2) b 


A trade union may not require an employer to discharge an employee because he has been 
expelled or suspended from membership in the trade union or such membership has been 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against a trade union or whose activity against it or on behalf of another trade union has 
{bees instigated by management or has involved its participation or support. s.46(3) 


LABOUR ACT (R.S.P.E.I. 1974, c.L-1, as amended) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


a a er ne EE Le 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


[= certified trade union, no agreement 
Atany time. s. 11(2) 


Certified trade union but no agreement 


10 months after certification; the Board* may 
consent to an earlier application. s. 11(3) 


Trade union and expired agreement 


When notice to bargain has been given, 
10 months after the expiration of the 
agreement; the Board may consent to an 
earlier application. s. 11(7) 


Agreement in force (2 years or less) 

During the 2 last months of operation. s. 11(4) 
Agreement in force (more than 2 years) 
During the 23rd and 24th months of the term, 
during the last 2 months of each subsequent 


year or during the last 2 months of operation. 
s. 11(5) 


Agreement in force (for further term(s)) 
During the last 2 months of each year of the 
further term or of the operation of the agree- 
ment. s. 11(6) 


Where strike or lockout in effect 


No application may be made without the 
consent of the Board. s. 11(8) 


Where application refused 


The Board may prescribe a waiting period 
[snes @ new application may be made by the 


same applicant. s. 12(7) _| 


"Unit" means a group of employees whether 
itis an employer unit or a plant unit ora 
subdivision of either. s.7(1)(n) 


The Board may include or exclude employees 
in order to make a unit appropriate for 
collective bargaining or for other good 
reason. s.12(2) 


— — 
Whenever it deems it necessary, the Board 
will take a representation vote. s.12(3) 


The Board will certify the trade union when 
satisfied that a majority of the employees in 
the unit wish it to be their bargaining agent 
s.12(5) 


The representative character may be 
determined by a vote in favour of the union 
by a majority of eligible employees in the 
unit who exercise their right to vote 

s.12(4), (8) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid. s.13 


* The term "Board" means the Labour Relations Board. 
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Prince Edward Island 


DECERTIFICATION 


— —t 


Timeliness of application 


Same as for certification. s. 19(4) 
Criteria 


An employer, a concerned trade union, or 
any employee may apply to the Board for the 
revocation of certification on the ground 
that the union has lost the support of the 
majority. s.19(1) 


If the Board is satisfied that the majority of 
the employees in a unit no longer wish the 
trade union to represent them, it will revoke 
the certification. s.19(2) 


Whenever it deems it necessary, the Board 
will take a vote. ss.12(3), 19(4) | 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may give notice to 
commence bargaining. s.20 


Prior to expiry of collective agreement 


Either party may give notice to 
commence bargaining within the time 
prescribed by the agreement or, if not 
specified, at least 2 months before the 
expiry date. $.22 


Statutory obligation 


The parties must commence to bar- 
gain within 20 days after notice has 
been given or such further time as 
they may agree upon. ss.21, 23 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent until a col- 
lective agreement is entered into or is 
renewed, or the parties have acquired 
the right to strike or to lock out 

[ss 21(b), 23(b) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


initiative, the Minister may appointa 


conciliator, who arranges a meeting of the 


parties forthwith. 5.24 


At the request of either party or on his own 


The conciliator must report to the Minister 
within 10 days of his first meeting with the 


parties (extension possible). s 25 
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Prince Edward Island 


———EE 
The Minister may appoint 
a mediator. s.33 


ee 


————————— 
The Minister may appoint 
a conciliation board. 5.26 


; 


Report to Minister within 
14 days (extension 
possible). Report sent 
forthwith to the parties 
and may be made public 
by the Minister. s.31 


The parties may agree to 

be bound by the board's 

or mediator’s recommen- 
dations. ss.32,33 


7 days after the Minister 
receives the report... s.40 


The Minister does not 
appoint a conciliation 


board or mediator; 14 
days after the Minister 
receives the conciliator's 
report... 5.40 


the parties are eligible to 


strike or to lock out when 
such action is supported 


= by a vote. s.40 
The Minister may appoint an industrial inquiry commission and E 
refer matters in dispute to it for inquiry and report. s.41 
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REQUIREMENTS CONCERNING LEGAL STRIKES Prince Edward Island 


PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 


als | 


No strike during the term of an agreement, except if it contains a reopener clause for No strike is permitted until after a vote has been taken by secret ballot of the employees in 
renegotiation of wages. ss.35, 40(3) the unit affected as to whether to strike and the majority of the employees voting is in 
favour. Such a vote may not be taken until the prerequisites to a legal strike have been met 
s.40(4) 


No strike until the parties have bargained collectively and: 


a) until 14 days after the report of the conciliator was filed with the Minister and a 
conciliation board or mediator has not been appointed or, 


b) until 7 days after the report of the conciliation board or mediator was filed with the 


Minister. s.40(3) STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


SS 
Upon the termination of a legal strike or lockout, the employees affected are entitled to be 


reinstated in their employment without discrimination according to the terms and 
conditions of employment then in force. s.8(2.1) 


This requirement does not apply where, due to a decline in business, the operations or the 
functions (including similar work) performed by the employees before the work stoppage, 
have been suspended or discontinued. Should those operations be resumed, the employees 
who were onstrike or locked out must be reinstated first. s.8(2.2) 


The employment of replacement employees is deemed to be terminated at the end of the 
strike or lockout, subject only to the terms and conditions of any return to work agreement. 
s.8(2.3) 


——— 


50 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Prince Edward Island 


EMPLOYER 


BARGAINING AGENT 


Authorization to deduct union dues 


Limitations on the application of union security clauses requiring dismissal 


Where there is no check-off provision in a collective agreement, the employer must make 


No bargaining agent may require an employer to discharge an employee for non- 

membership in such trade union if membership is not available to the employee on the the deduction of initiation fees and dues if the bargaining agent makes application to the 

same terms and conditions generally applicable to other members. s.8(6) Minister for the taking of a vote in respect of such deductions and a majority of the 
employees in the unit are in favour and if each individual employee signs a written request 


to that effect. Such request may not be revoked within six months from the date it is made 
3.44 


LABOUR CODE (R.S.Q. 1977, ¢.C-27, as amended)* 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


a a a Re | 


Tivo certified trade union 


At any time if there is no other application 
concerning all or some of the employees 
$.22(a) 


First filing rule: the first filing of a petition 
for certification, regarding non-unionized 
employees, renders inadmissible any similar 
petition filed in the days following. s.27.1 


Certified trade union but no agreement 


6 months after the right to strike or to lock 
out is acquired, where the dispute has not 
been submitted to arbitration and no legal 
strike or lockout is in progress. s.22(c) 


Agreement in force 


From the 90th to the 60th day before the 
date of expiration of the agreement or of its 
renewal or the expiration of an arbitration 
award replacing an agreement. $.22(d) 


Where application refused or withdrawn 


No renewal of application for 3 months, 
unless the petition is not admissible because 
of the first filing rule or the withdrawal 
occurs following a merger of school or 
Municipal corporations, an integration of 
Personnel within an urban community, or 
the establishment of a transit commission 


s.40 


The right to be certified applies to all the 
employees of an employer or to employees 
who constitute a separate group according 
to an agreement between the employer and 
an association of employees, ascertained by 
a certification agent, or according to the 
decision of a labour commissioner. s.21 


A single employee may form such a group 
except in farming operations, where the 
minimum requirement is 3 ordinarily and 
continuously employed persons. s.21 


A labour commissioner has the power to 
settle, after an investigation, any matter 
relating to the bargaining unit and the 
persons contemplated by it and may for that 
purpose modify the unit proposed by the 
petitioning association. ss.28(d), 32,39 


————— 


An application for certification is made to 
the labour commissioner-general (within the 
Department of Labour) and is referred toa 
certification agent or a labour commissioner 
ss.24,25 


If the parties agree on the bargaining unit 
(even if there is some disagreement as to the 
inclusion of certain employees), the 
certification agent will certify the employee 
association when he is satisfied it is 
representative (i.e., absolute majority) 
ss.21,28 


\f the certification agent determines that 
35% to 50% of the employees in the unit are 
members of the association, he will holda 
ballot and certify it if it obtains the absolute 
majority of those having the right to vote. 
$8.21, 28(b) 


A labour commissioner is appointed instead 
of a certification agent in the following 
circumstances: 


© there is already a certified association; 

@ there is more than one association 
applying for certification; 

@ the certification agent believes that there 
is interference on the part of the 
employer with the employees’ association, 
or acomplaint has been filed in this 
respect; 

®@ certification has not been granted by the 
certification agent because of the lack 
of representative character ora 
disagreement of the parties on the 
bargaining unit. ss.28(e), 31 


= 


‘—— 


*Not included in this summary are amendments adopted in December 1987 (Bill 30) which, on this date, are notin force 


— ——$—— 


Timeliness of application 
Same as for certification. 5.41 
Criteria 


A labour commissioner may cancel the 
certification: 


a) if the association has ceased to exist, or 


b) if itnolonger represents a majority of 
the group for which it was certified. 


An employer may request a labour 
commissioner to examine these 2 criteria 
8.41 


The Labour Court may order the dissolution 
of an association if it is proven that it is 
dominated or financed by the employer or 
his representative. The association has an 
opportunity to be heard and to attempt to 
prove thatitis blameless, s.149 


TIMELINESS OF APPLICATION 
ip ar : | 
A labour commissioner decides whether the 


Failure to file agreement with the office of 
the labour commissioner-general 


An application for certification may be made 
by another association 60 days after the 
signing of a collective agreement or of any 
amendment thereto until such agreement or 
amendment has been filed. s.72 


CERTIFICATION OF TRADE UNIONS (continued) 
DECERTIFICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


petitioning association is representative 
after investigating the question in any 
manner he thinks advisable, including by 
calculating membership or holding a vote 
by secret ballot. s.32. 


A labour commissioner must order a vote by 
secret ballot when an association has as 
members 35% to 50% of the employees in 
the unit. Only the association(s) comprising 
each not fewer than 35% of the employees 
and the certified association, if any, may 
compete for election. This requirement for 
a vote does not apply when one of the 
associations has the absolute majority of the 
employees. s.37 


Where a vote involves more than 2 
associations which, together, obtain an 
absolute majority of the votes of eligible 
employees, without any having an absolute 
majority, the labour commissioner orders a 
new vote by secret ballot excluding the 
association with the fewest votes. s.37.1 


Where a vote involves 2 associations, the 
labour commissioner certifies the one which 
has obtained more votes if they, together, 
obtain an absolute majority of the votes of 


eligible employees. 5.37.1 
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Quebec 


NOTICE TO BARGAIN 


— 


No previous collective agreement 


Either party must give to the other party 
at least eight days’ written notice of the 
time and place its representatives will be 
ready to meet. s.52 


Prior to expiry of collective agreement 


A notice of meeting may be given by 
either party within 90 days preceding 
expiration, unless another delay is 
provided inthe agreement. s.52 


Copy to Minister 


The party who gives a notice of meeting 

must send a copy thereof to the Minister 
on the same day. The latter immediately 
informs the parties of the date of receipt 
$52.1 


Statutory obligation 


After a notice of meeting has been given, 
negotiations must begin and be carried 
‘on diligently and in good faith. s.53 


Statutory freeze after certification or the 
termination of a collective agreement 


No employer may change the conditions 
of employment of his employees without 
the written consent of the bargaining 
agent. The freeze applies until the right 
to lock out is acquired or an arbitration 
award is handed down. s.59 


During the freeze, it is forbidden to 
advise or enjoin employees not to con- 
tinue furnishing their services under the 


i[eeme conditions of employment. s.60 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


= 


Upon written application to the Minister by 
both parties, a dispute is submitted to an 
arbitrator whose decision is final and 
binding. The parties may, however, agree to 
amend the award. ss.58, 74, 92,93 


Upon written request of 
either party 


At the request of either party or on his own 
initiative, the Minister appoints a conciliator 
$3.54,55 


First agreement = = - Sea 


requests, $57 


Report to Minister if he so | 


The Minister does not submit 
the dispute to an arbitrator. 
$5.93.1,93.2,93.3 


The Minister submits the 
dispute to an arbitrator 
$5.93.1,93.2,93.3 


If he believes that a settle- 
ment is unlikely within a rea- 
sonable time, the arbitrator 
informs the parties and the 
Minister that he will deter- 
mine the content of the first 
agreement. 5.93.4 


The award (min. 1 year, max 
2 years) is binding on the 
parties, which may agree to 

amend its content. s.93.9 


The Act respecting the Ministére du Travail gives the Minister 


of Labour the power to appoint a special mediator at any time, 


$48 


> 


90 days after the Minister has 
received a copy of the notice 


to bargain (if no notice has 
been given, itis deemed to 
have been given at the expiry 
of the agreement or arbitral 
award, or 90 days after 
certification)... $58 


the parties are eligible to 
strike or to lock out when such 
action Is supported by a vote. 

ss.20.2,58 
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Quebec 
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Quebec 


REQUIREMENTS CONCERNING LEGAL STRIKES 
STRIKE VOTE 


PREREQUISITES TO LEGAL STRIKE 


ik i hibited: No strike may be declared unless it has been authorized by secret ballot decided bya 
[= SECO eee majority vote of the members of the certified employee association who are in the 
@ until 90 days after reception by the Minister of a copy of the notice to commence bargaining unit and who exercise their right to vote. The employee association must inform 
bargaining (if no notice has been given, it is deemed to have been given at the expiry of its members of the taking of the vote at least 48 hours in advance. It must also notify the 
Minister in writing within 48 hours after the vote if the result is in favour of the strike. 5.20.2 


the agreement or arbitral award made in lieu of it, or 90 days after certification); s.58 


© from the time an arbitrator informs the parties that he will determine the content of a Remark re: ratification vote 


first agreement; s.93.5 ’ ae ; 
Acollective agreement may not be signed until it has been authorized by secret ballot 
decided by the majority of the members of the certified association in the unit who exercise 


© if anemployee association has not been certified; s.106 J 
their right to vote. s.20.3 


e during the period of a collective agreement, except where such agreement has a clause 
permitting the revision thereof by the parties and the conditions for a legal strike have 
been observed. s.107 


Remarks PROHIBITIONS REGARDING STRIKEBREAKERS 


Following a petition for certification or for reconsideration or cancellation of certification, = = a ae = ee 
= 


the labour commissioner concerned may order the suspension of negotiations and of the 1 
delay for exercising the right to strike. s 42 An employer is prohibited from using the services of replacement employees in an 
establishment affected by a legal strike or alockout. The types of persons covered by the 


The employee association must notify the Minister in writing within 48 hours following the prohibition are as follows: 
declaration of a strike and indicate the number of employees in the bargaining unit. s.58.1 


rg e ; oe e a) persons hired between the day negotiations begin and the end of the strike or lockout; 
Limitation on the right to strike in public services 


. : a Hk ae eek : b) employees of other employers and subcontractors; 
Among others, "public services include municipalities; intermunicipal agencies; telephone 


services; fixed-schedule land transport such as a railway or subway; transport by bus or ¢) members of the bargaining unit involved (unless an agreement has been reached by the 
boat; gas, water or electric utilities; home garbage removal; and ambulance services. parties; in designated public services, unless the trade union has submitted a list of 
5.111.0.16 essential services to be maintained or the Government has suspended the right to strike 


: : because of insufficient essential services); 
Essential services 


5: d) persons employed by the employer in another establishment; 
On the recommendation of the Minister, the Government, if of the opinion that a strike ina NY paey, ishment; 


public service might endanger the public health or safety, may, by order, require an e ersons who are not emp! 

employer and a certified association to maintain essential services in the event of a strike. ) Salen employs in Se EAS Amen RI eR Seren prance 
Such order must be made not later than 15 days before the certified association concerned belong to the unit involved in the work stoppage); aie <a 
acquires the right to strike. The parties must then negotiate and forward their agreement Cea 

on essential services to the Conseil des services essentiels (Essential Services Council). Ifno mployees i i rT ; ; 
agreement is reached, the certified association must send to the employer and to the » em eyes catablishinent who do not belong to the bargaining unit on strike or 
Council a list of the essential services that must be maintained. This list may not be ; 

amended thereafter, except at the request of the Council. ss.111.0.17, 111.0.18 IL 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Quebec 


CCl 


PREREQUISITES TO LEGAL STRIKE 


PROHIBITIONS REGARDING STRIKEBREAKERS 


a a | 


Where, following any recommendations that it may make to amend the agreement or list, 
the Council considers that the services provided for therein are insufficient or are not 
rendered during a strike, it must make a report to the Minister and inform the public of its 
content. ss.111.0.19, 111.0.20, 111.0.21 


Strike notice 


In addition to the prerequisites to a legal strike mentioned above, a certified association ina 
public service must give a written strike notice of at least 7 juridical days to the Minister and 
the employer, and also to the Council when an order has been made regarding the essential 
services to be maintained. Such notice may be renewed only after the day indicated as the 
time of the beginning of the strike. In the case of a public service for which an order has 
been made, no strike may be declared unless, at least 7 days before its beginning, an 
agreement or list regarding essential services has been forwarded to the Council (and also 
to the employer in the case of a list). $.111.0.23 


Suspension of the right to strike 


If itis of the opinion that the essential services provided for or actually rendered where a 
strike is apprehended or in progress are insufficient and that it endangers public health or 
safety, the Government, on the recommendation of the Minister, may suspend the right to 
strike in a public service for which an order has been made regarding maintenance of those 
services. The suspension has effect until it is proved to the Government that, where the 
right to strike is exercised, essential services will be sufficiently maintained in that public 
service. $.111.0.24 


A lockout is prohibited in a public service contemplated by an order regarding the 
maintaining of essential services. s.111.0.26 


Remedial powers 


Where a lockout, a strike, a slowdown, or another concerted action contrary to law affects 
or is likely to affect the provision of a service to which the public is entitled or, where the 
essential services prescribed ina list or agreement are not provided during a strike, the 
Council is empowered to intervene to make an inquiry, attempt to bring the parties to reach 
a settlement of the conflict and, if necessary, order the parties to implement the remedial 
Measures required in the circumstances. ss.111.16, 111.17, 111.18 

—— 


\|should have been recovered. s.110.1 


In addition, an employer is prohibited from using, in another of his establishments, the 
services of an employee who is a member of the unit on strike or locked out. s.109.1 


Employers are exempted from the anti-strikebreaking provisions to the extent necessary to 
ensure compliance with a violated agreement, list, or order pertaining to essential services 
(see item c) above). s.109.2 


Employers are not prevented from taking necessary measures to avoid the destruction or 
serious deterioration of property, as long as those measures are for conservation and are 
not designed to enable production of goods or continuation of services, which would not 
otherwise be permitted. s.109.3 


Upon application, the Minister may dispatch an investigator to ascertain whether the 
provisions mentioned above are being complied with. The investigator makes a report to 
the Minister and sends a copy of the report to the parties. s.109.4 


At the end of astrike or lockout, any affected employee is entitled to recover his 
employment by priority over any other person, unless the employer can produce a good and 
sufficient reason for not recalling such employee. Any disagreement between the employer 
and the certified association relating to the non-recall of an employee must be submitted to 
arbitration as if it were a grievance within 6 months from the date when employment 


— 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


BARGAINING AGENT 
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Quebec 


EMPLOYER 


Duty of fair representation 


A certified association is prohibited from acting in bad faith or in an arbitrary or 
discriminatory manner or showing serious negligence in respect of employees in the 
bargaining unit it represents. s.47.2 


If an employee who has been the subject of a dismissal or of a disciplinary sanction believes 
that the association does not represent him fairly, he may submit a written complaint to the 
Minister of Labour within six months. If a complaint is made, the Minister appoints an 
investigator who endeavours to settle it. If no settlement is reached within 30 days of the 
appointment of the investigator, or if the association does not carry out the agreement, the 
employee may, within the following 15 days, request the Labour Court to refer his claim to 
arbitration. If the Court authorizes arbitration, the association pays the employee's costs 


ss.47.3, 47.4 and 47.5 


Limitations on the application of union security clauses requiring dismissal 


A collective agreement is not binding on an employer regarding the dismissal of an 
employee for the sole reason that his union membership has been refused, deferred, 
suspended, or cancelled, except in the following cases: 


a) the employee has been hired contrary to a provision of the agreement; 


of management, in an activity against the certified association. s 63 


b) the employee has participated, at the instigation or with the direct or indirect assistance 


Compulsory deduction of union dues 


An employer must withhold from the salary of every employee who is a member of a 
certified association, or who is included in the represented bargaining unit, the amount 
stated as an assessment by such association. 3.47 


—} 


TRADE UNION ACT (R.S.S. 1978, c. T-17, as amended) 


TIMELINESS OF APPLICATION 


—$+—S 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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Saskatchewan 


DECERTIFICATION 


Certified trade union but no agreement in 
force 


Not less than 30 days or more than 60 days 
before the anniversary date of certification 
s. 5(k) (ii) 


Agreement in force 


Not less than 30 days or more than 60 days 
before the anniversary of the effective date 
of the agreement. ss. 5(k)(i), 33(5) 


Where application refused 


No subsequent application that is the same 
or substantially the same before 6 months 
unless the Board* abridges that period. 


The Board may make an order determining 
whether the appropriate unit of employees 
for the purpose of bargaining collecti vely 
shall be an employer unit, craft unit, plant 
unit, a subdivision thereof, or some other 
unit. s. 5(a) 


s. 5(b) 


+ 
The term "Board" means the Labour Relations Board. 


free || 

In determining what trade union, if any, 
represents a majority of employees in an 
appropriate unit, the Board may, at its 
discretion, direct that a vote be taken by 
secret ballot of all employees eligible to 
vote. s. 6(1) 


The Board orders such a vote where: 


a) an order exists determining that another 
trade union represents the majority of 
employees in the unit; and 


b) 25% or more of the employees in the 
unit have within 6 months preceding the 
date of application indicated that the 
applicant union is their choice as 
representative for the purpose of 
collective bargaining. 


It may, however, refuse to hold the vote if 
satisfied that another trade union represents 
a clear majority of the employees in the unit 
or when it has taken a vote, within six 
months, upon an application by the same 
union regarding the same unit. s. 6(2) 


Votes ordered by the Board are by secret 
ballot and conducted under its supervision 
s. 7(1) 


In a vote, if a majority of those eligible to 
vote cast ballots, a majority of the voting 
employees determines the trade union that 
represents the employees. s. 8 


The Board may rescind an order determining 
that a trade union represents a majority of 
employees in an appropriate unit if: 


a) there is an agreement in existence, 
upon application during a period of not 
less than 30 days or more than 60 days 
before the anniversary of the effective 
date of the agreement; 


b) there isno agreement and an appli- 
cation is made during a period of not 
less than 30 days or more than 60 days 
before the anniversary date of the 
order to be rescinded or amended; or 


©) the Board is satisfied that the order was 
obtained by fraud (it then rescinds the 
order). ss. 5(k),16 


L J 


NOTICE TO BARGAIN 


Prior to expiry of collective 
agreement 


Either party may give notice not less 
than 30 days or more than 60 days 
before the expiry date of the 
agreement. s.33(4) 


Statutory obligation 


Where notice is given, the parties 
must forthwith bargain collectively in 
good faith. ss. 2(b), 33(4) 


Statutory freeze when no collective 


agreement is in force or during 


conciliation 


No employer may change rates of 
wages, hours of work, conditions or 
tenure of employment, benefits or 
privileges until collective bargaining 
has taken place respecting the change 
(unless the trade union concerned has 
not been certified), and until any 


report. s.11(1)(),(m), (3), (4) 


[reper 5 board has submitted its | 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


| 


fF 


The parties may submit a 
dispute to the Labour 
Relations Board. s.24 


The finding of the Board is 


final and binding on the 
parties. s.24 


At the request of either party or both of 
them or on his own initiative, the Minister 
|ss222 to establish a conciliation board 


No conciliation board is 
established 


ss.22, 23, Sask. Reg. 20/67: s.2 


5 


58 


Saskatchewan 


[the board reports to the Minister within 14 
days (extension possible). Sask. Reg. 20/67 


ss.11,16 


— 
Report to be sent forthwith to the parties to 
accept or reject, It is available for publica- 
tion. Sask. Reg 20/67: ss.13,14 


If the parties agree in writing, 
the board's recommendation 
becomes binding. Sask. Reg 


After 48 hours’ notice to the 
other party... 5.11 


the parties are eligible to 
strike or to lock out when such 
action is supported by a vote. 


20/67: 5.15 


itis an unfair fabour practice for an employer, his agent, ets, to 
threaten to shut down or move 2 plant, etc, in the course of @ 


ls 1 dispute. 5.11(1){i) 


Whena strike has continued for 30 days, the trade union, the employer, or employees involved In the strik 
{representing at least 100 or 25% of those in the unit} may apply to the Board fee vote ta be conddeed 5 
among the striking employees to determine whether a majority of those voting, whose ballots are not 
ae are in fevoul of the fioplovers final offer. Every affected employee who has not secured 

manent employment elsewhere is entitled to vote. Such vote is held at i i 
may be ordered only once for any strike, 6,45 She aicovon 9 (be Fone ove 
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REQUIREMENTS CONCERNING LEGAL STRIKES Saskatchewan 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


iti Simin ae ee a = 


Strike action is prohibited: 


@ while an application is pending before the Board or any matter is pending before a board 
of conciliation appointed under the Act; s.11(2)(b) 


@ during the term of a collective agreement. s.44(2) 
Strike notice 
The trade union must give the employer or his agent at least 48 hours’ written notice of the 


date and time the strike will commence. It must, promptly thereafter, serve a similar notice 
to the Minister or his representative. s.11(6) 


Strikes during the period of an election 


The Labour-Management Dispute (Temporary Provisions) Act gives the Lieutenant Governor 
in Council the power to prohibit a strike during an election where, in his opinion, a labour- 
management dispute creates a situation of pressing public importance or endangers (or 

may endanger) the health or safety of any person in the province. s.14 


It is an unfair labour practice for an employee, a trade union, or any other person to declare, 
authorize, or take part in a strike unless a strike vote has been taken by secret ballot among 
all employees in the unit affected by the collective bargaining and a majority of those 
voting have voted in favour of a strike. No strike vote by secret ballot is required ina 
bargaining unit of 2 employees or less. s.11(2)(d) 


Upon application by the employer, trade union, or affected employees, the Board may 
decide to supervise, conduct, or scrutinize a strike or ratification vote or a vote on the 
employer's final offer. ss.11(8) and 45(2) 


——— — 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Saskatchewan 


BARGAINING AGENT 


EMPLOYER 


Seeeet ee ee ee ep ee ee 


Duty of fair representation 


Every employee has the right to be fairly represented in grievance arbitration proceedings 
by the trade union certified to represent the bargaining unit, ina manner that is not 
arbitrary, discriminatory, or in bad faith. s.25.1 


Limitations on the application of union security clauses requiring dismissal 


A trade union or any person is prohibited from seeking to have an employee discharged for 
failure to acquire or maintain membership in a trade union, where such membership is a 
condition of employment and the employee tenders payment of the periodic dues, assess- 
ments, and initiation fees uniformly required as a condition of acquiring and maintaining 
membership. Such employee is then deemed to maintain his membership in the trade 
union. ss.11(2)(e), 36(3) 


Compulsory deduction of union dues 


Upon the request of a union representing a majority of employees ina bargaining unit, a 
collective agreement must contain a clause compelling every employee who is or becomes a 
member of the union to maintain his membership in the union as a condition of employ- 
ment and every new employee to join the union within 30 days after the commencement of 
his employment. s. 36(1) 


Non-union members of the bargaining unit are required, as a condition of employment, to 
tender to the union the periodic dues uniformly required to be paid by members of the 
union. s. 36(1) 


Upon a written application of an employee and upon request of a union representing the 
majority of employees, the employer must deduct union dues, assessments, and initiation 
fees from the employees’ wages and periodically remit these to the union. s. 32(1) 


The Board may issue an order excluding from the bargaining unit an employee who objects 
to membership in or financial support of a union as a matter of conscience based on reli- 
gious training or belief. This excluded employee must pay to a charity mutually agreed 
upon by the employee and the union or designated by the Board if no agreement is reached 
an amount at least equal to the amount of dues and assessments payable by union 
members. s.5(!) 


TECHNOLOGICAL CHANGE 


PROVISIONS 


(January 1, 1990) 
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TECHNOLOGICAL CHANGE 


ee 


— 
In addition to the legislation just described, British Columbia requires a notice of technological 
change and, if the terms of a collective agreement are not sufficient to deal with the effects of a 
In view of the impact that technological changes have on job content and employment security, technological change, the law provides for a procedure permitting the opening of the agree- 
several jurisdictions in Canada - the federal jurisdiction, British Columbia, Manitoba, New ment, and negotiations over the effects resulting from the change. These provisions, as well as 
Brunswick, and Saskatchewan - have adopted provisions relating to them in their general similar legislation at the federal level and in Manitoba, and Saskatchewan are described below. 


collective bargaining statutes 


[[reconovoeican CHANGE LEGISLATION IN CANADA 


Coverage 


In the federal jurisdiction, the railway "run throughs” of the early 1960s are regarded as . egg 
the catalyst which led to the adoption of the legislation. The "run throughs" were so named The workers covered by the technological change provisions in these jurisdictions are those who 


because of the replacement of steam driven locomotives by diesels which did not require as negotiate work contracts through a bargaining agent; however, there are situations where the 
many stopping points to refuel or undergo servicing. This entailed significant changes in the legislation will not apply, such as when a notice of technological change has been given by the 


terms and conditions of railway employment as well as the disappearance of certain types of employer before a collective agreement is signed (the delays vary) or when the agreement 
jobs. The ensuing Freedman Industrial Inquiry Commission on the introduction of technological contains adequate provisions pertaining to the change. 

change in the railway industry held that the matter of trains running through terminals (and, by 

implication, other situations involving technological change adversely affecting employees in Definition of technological change 


their working conditions) should be subject to negotiations. In 1972, technological change 
provisions were incorporated into the Canada Labour Code and, at about the same time, similar 
legislation was passed in British Columbia, Manitoba, and Saskatchewan. In New Brunswick, the 
technological change legislation is recent; it was adopted in 1989 


In the four jurisdictions, there are similarities and differences in the way the term “techno- 
logical change" has been defined. Following are three paragraphs that can be found in those 
definitions. 


The legislation adopted in New Brunswick differs from the technological change provisions Technological change is: 


existing at the federal level, and in British Columbia, Manitoba, and Saskatchewan. In the latter 
jurisdictions, the provisions are generally applicable during the period when a collective 
agreement isin force. They provide for a mechanism that a bargaining agent can use to open 
an otherwise closed agreement so that negotiations can be held on the introduction of a 
technological change in the workplace. In New Brunswick, the legislation applies during the 
negotiations taking place prior to the signing of a collective agreement. It requires that all 
agreements contain provisions on technological change, or provide for an advantage or 
obligation replacing such provisions. Following is a more detailed examination of the 
legislation existing in those jurisdictions. 


1) the introduction by an employer into his work, undertaking or business of equipment or 
material of a different nature or kind than that previously utilized by him in the operation 
of the work, undertaking or business; 


2) achange in the manner in which the employer carries on the work, undertaking or business 
that is directly related to the introduction of that equipment or material; 


3) the removal by an employer of any part of his work, undertaking or business 


FEDERAL, BRITISH COLUMBIA, MANITOBA, AND SASKATCHEWAN Wording identical or very close to paragraphs 1 and 2 is found in the definition of “techno- 
logical change” contained in the Canada Labour Code and the legislation of British Columbia, 


Manitoba, and Saskatchewan. However, in the federal jurisdiction and Manitoba, both con- 
ditions described in these paragraphs must be present for the definition to be met. Also, with 


In British Columbia, the legislation requires that every collective agreement contain provisions 
for settling, without stoppage of work, by arbitration or other method, all disputes relating to 


adjustment to technological change during the term of the agreement. It also provides that if a respect to paragraph 2, British Columbia does not use the word “directly”. 
collective agreement does not contain provisions for adjustment to technological change, the : 
Minister responsible for labour may appoint someone to investigate the matter, and may order Paragraph 3 is found only in the Saskatchewan legislation and has the effect of broadening its 


definition. 


provisions for that purpose which are deemed to be part of the collective agreement. 
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TECHNOLOGICAL CHANGE (continued) 


In British Columbia, it is specified that “technological change" does notinclude normal layoffs 
resulting from a decrease in the amount of work to be done. 


Technological changes requiring a notice 


In the four jurisdictions, a written notice to the bargaining agent is required if an employer 
proposes to effect a technological change that is likely to affect the terms and conditions or 
security of employment of a significant number of his employees covered by a collective 
agreement. In Manitoba, the application of the legislation is potentially broadened by the fact 
that a notice is also required where a technological change is likely to alter significantly the 
basis upon which the collective agreement was negotiated. In Saskatchewan, the notice must 
also be given to the Minister responsible for labour. 


Length of technological change notice 


When required, the notice of technological change to a bargaining agent is longer under 
federal jurisdiction than in the provinces. Since 1984, the Canada Labour Code has provided for 
anotice of at least 120 days, while the legislation of British Columbia, Manitoba, and 
Saskatchewan provides for at least 90 days 


Content of notice 


Under the federal legislation and that of British Columbia, Manitoba, and Saskatchewan, a 
Notice of technological change must provide such information as the nature of the change, the 
date on which it is to be implemented, the approximate number and type of employees likely to 
be affected, and, except for British Columbia, the effect itis likely to have on the terms and 
conditions or security of employment of those affected. 


In the federal jurisdiction, on request from the bargaining agent, the employer is also required 
to provide a statement in writing setting out a detailed description of the nature of the pro- 
posed technological change, the names of the employees who are likely to be affected initially, 
and the rationale for the change 


Alleged failure to give appropriate notice 


In the four jurisdictions, a bargaining agent may apply to the labour relations board (federal 
and Saskatchewan) or to an arbitration board (British Columbia and Manitoba) in order to 
obtain a determination as to whether the legislation does apply to a particular situation 


= 
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[[eseuisions concerning technological change. Among other things, these provisions define 


——————— 
The labour relations boards and arbitration boards have similar remedial powers, which allow 
them to specify a period (not exceeding the minimum period of notice that should have been 

given) that must elapse before the employer may proceed with a technological change and to 
order the reinstatement of any displaced employee and the reimbursement of lost wages. 


In most cases, a determination that there has been a failure to give appropriate notice is 
deemed to be the notice of technological change that the employer is required to give. 


Opening of collective agreement 


Where a bargaining agent has received notice of technological change or such notice is deemed 
to have been given, in the federal jurisdiction and British Columbia, it can apply to the Canada 
Labour Relations Board (CLRB) or an arbitration board, respectively, for the right to serve a 
Notice to bargain on the employer in relation to the technological change; in Manitoba and 
Saskatchewan, the bargaining agent may serve notice to bargain without further reference toa 
labour relations or arbitration board. In reaching a conclusion on an application in the federal 
jurisdiction, the CLRB is required to satisfy itself that the change in question would likely 
“substantially and adversely affect the terms and conditions or security of employment of a 
significant number of employees" who are covered by the agreement concerned. (Leave is 
granted automatically where the CLRB has determined that there has been a failure on the part 
of the employer to give appropriate notice.) In British Columbia, the arbitration board must 
have the written consent of the Minister responsible for labour before ordering the beginning 
of negotiations 


Once permission to bargain is given or this right is acquired under the law, the general pro- 
hibition against strikes and lockouts during the course of a collective agreement is lifted, 
provided the conditions for legal strikes or lockouts are met. In Manitoba, unless it is revised, 
the collective agreement is deemed to terminate 90 days after notice to bargain is given or on 
the expiry date if itis earlier. 


The federal legislation specifies that the technological change may not be put into effect until 
an agreement is reached or the right to strike or to lock out Is acquired. In Saskatchewan, an 
employer may not implement such change until an agreementis reached or the Minister is 
informed of the failure of the parties to reach an agreement 


NEW BRUNSWICK 


In New Brunswick, the legislation provides that every collective agreement, entered into or 
renewed on or after April 1, 1989, or still in effect two years after that date, must contain 
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TECHNOLOGICAL CHANGE (continued) 
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———— 
technological change, require the employer to give reasonable advance notice of technological 


change to the bargaining agent, and describe the contents of the notice. If the parties are 
unable to agree upon the provisions to be included in the agreement regarding technological 
change, either party may give notice in writing to the other party that their differences are 
submitted to arbitration for a final and binding settlement, without stoppage of work. The 
parties to an agreement may opt out of these provisions by expressly stating in their collective 
agreement that a benefit, privilege, right or obligation was agreed to in lieu of the application 
of the technological change legislation. It is specified that this legislation does not apply to the 


construction industry 


CONCLUSION 


With the adoption of the technological change provisions at the federal level and in British 
Columbia, Manitoba, and Saskatchewan, many observers believed that this legislation would be 
frequently invoked by trade unions whose members are adversely affected by technological 
innovations. |n fact, this expectation did not materialize. In the four jurisdictions, technological 
change issues are generally handled in collective bargaining rather than through the triggering 
of the legislative provisions 


Negotiations over technological change questions also occur in the jurisdictions where there are 
no specific technological change provisions in the collective bargaining statute 


As mentioned previously, in New Brunswick, negotiations must take place to determine the 
content of technological change provisions that must be included in collective agreements. If 
the negotiations fail, and the parties do not opt out of the legislation by replacing the techno- 
logical change provisions with a particular benefit, privilege, right or obligation, one of the 
parties may submit the dispute to binding arbitration. New Brunswick is the only jurisdiction 
Providing for this settlement procedure during negotiations over technological change 
questions 
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NOTE FROM THE EDITOR 


This document is composed of two parts. In the first part, major industrial relations provisions existing in the various jurisdictions 
across Canada are summarized in tabular form. These notably include the provisions on certification of trade unions, government 
intervention during unsuccessful negotiations, prerequisites to legal strikes, strike votes, strike replacements, and legislation 
pertaining to the payment of union dues. The second part contains a narrative description of technological change legislation 
existing in certain jurisdictions. 


The legislation studied in this report covers workers in general and does not include special statutory provisions often applying to 
workers in the construction industry and to employees in the public and Parapublic sectors such as public servants, teachers, 
hospital workers, policemen and firefighters. 


This document is not intended to be a substitute for the relevant statutes themselves. Users are reminded that it is prepared for 
convenience only and that, as such, it has no official sanction. Users are therefore advised to consult the texts of the statutes 
summarized in this document. 


JURISDICTION OF THE FEDERAL GOVERNMENT AND THE PROVINCES 


Under the Canadian constitution, labour legislation is primarily a provincial responsibility. The federal government, however, 
administers labour affairs in the following industries: 


industries of an interprovincial or international character, such as railways, bus operations, trucking, pipelines, ferries, 
tunnels, bridges, canals and telegraph, telephone and cable systems; 


all extra-provincial shipping and related services, such as longshoring; 
air transport, aircraft and airports; 

radio and television broadcasting; 

banks; 


works that have been declared by Parliament to be for the general advantage of Canada or of two or more provinces, 
such as grain elevators and uranium mining and processing; and 


certain Federal Crown Corporations. 


With respect to the Yukon and Northwest Territories, the Parliament of Canada has enacted legislation granting them the power 
to legislate on labour matters not coming under federal jurisdiction. As a result, the territorial governments have virtually the 

same legislative powers with regard to labour laws as the provinces. However, to date the Yukon and Northwest Territories have 
not adopted labour laws governing industrial relations in the private sector. For this reason, the applicable legislation in this field 


is the federal law, the Canada Labour Code (Part |). 
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MAJOR INDUSTRIAL RELATIONS 


PROVISIONS 


(December 1, 1990) 


CANADA LABOUR CODE (PART!)(R.S.C.1985,c.L-2, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 


Federal 


DECERTIFICATION 


ee a re ee 


] 


No certified trade union, no agreement 


At any time. s.24(2)(a) 


Certified trade union but no agreement in 
force 


After expiration of 12 months from the date 
of certification or, with the consent of the 
Board*, at any earlier time. 5.24(2)(b) 


Agreement in force (3 years or less) 


During the last 3 months of operation 
$.24(2)(c) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
operation, and thereafter during the last 
three months of each year that the agree- 
ment continues to operate after the 3rd year 
of operation, or after the commencement of 
the last three months of operation 

s.24(2)(d) 


Where strike or lockout in effect 
No application may be made during the first 


six months of a legal strike or lockout except 
with the consent of the Board. s.24(3) 


Where application refused 


No subsequent application from the same 

trade union for the same or substantially the 
same unit for six months unless the Board 
abridges that period. s.31(Regs.) 

a 


* The term "Board" means the Canada 
Labour Relations Board. 


"Unit" means a group of two or more 
employees. s.3(1) 


The Board determines the unit that, in 

its opinion, is appropriate for collective 
bargaining and, for such purposes, it may 
include or exclude employees and decide any 
question as to whether a group of employees 
constitutes a unit. ss. 16(p), 27(1), (2) 


Professional employees 


The Board determines that the unit appro- 
priate for collective bargaining is a unit 
consisting of only professional employees, 
unless it would not otherwise be appropriate. 
The Board may decide on the inclusion of 
employees of more than one profession 

and of those performing the functions but 
lacking the qualifications of a professional 
employee. s.27(3), (4) 


Supervisory employees 


The Board may determine the appropri- 
ateness of a unit comprising or including 
employees who supervise other employees 
$.27(S) 


Private constables 


The Board shall not include a private con- 
stable in a unit with other employees. s.27(6) 


Longshoring and other industries 


The Board may determine that the employees 
of two or more employers in the longshoring 
industry, or in anindustry in a geographic 
region designated by the Governor in Council 
upon its recommendation, constitute a unit 
appropriate for collective bargaining. s.34(1) 


—— 


The Board will certify a trade union if satis- 
fied that a majority of the employees in the 
unit wish to have it represent them as their 
bargaining agent. s.28 


For the purpose of satisfying itself as to the 
wishes of the employees, the Board may 
order that a representation vote be taken. 
s.29(1) 


A vote is ordered by the Board where a trade 
union applies for certification as the bar- 
gaining agent for a unit in respect of which 
no other trade union is the bargaining 
agent, and the Board is satisfied that not 
less than 35% and not more than 50% of the 
employees in the unit are members of the 
trade union. s.29(2) 


Representation votes ordered by the Board 
are conducted under its supervision, and it 
determines the employees that are eligible 
to vote. s.30(1) 


Results are determined on the basis of the 
ballots cast by the majority of employees 
voting. s.31(1) 


If less than 35% of the eligible employees 
actually vote, the representation vote is 
void. s.31(2) 


Timeliness of application 
Agreement in force 


Same as for application for certification 
except with the consent of the Board. 
$.38(2)(a) 


No agreement in force 


12 months after the date of certification. 
5.38(2)(b) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.38(5) 


Criteria 


A majority of the employees in the unit no 
longer wish to have the bargaining agent 
represent them. A representation vote may 
be held where the Board considers it appro- 
priate. Where no collective agreements in 
force, the Board revokes the certification 
only if satisfied that the bargaining agent 
has failed to make a reasonable effort to 
enter into one. s.39 


Certification was obtained by fraud (an 
application may then be made at any time 
by a concerned employee, employer or 
union). s.40 
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CERTIFICATION OF TRADE UNIONS (continued) Federal 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


A recommendation by the Board for desig- 
nation of an industry in a geographic region 
may be made only if, upon inquiry, it is 
satisfied that the employers concerned 
obtain their employees from a group of 
employees whose members are employed 
from time to time by some or all of those 
employers. $.34(2) 


NOTICE TO BARGAIN 


ff No previous collective agreement 


Either party may require 
commencement of bargaining. s.48 


Prior to expiry of collective 
agreement 


Either party may require the other 
to commence bargaining within 3 
months immediately preceding the 
date of expiry of the agreement or 
such longer period as may be 
provided. s.49(1) 


Statutory obligation 


Bargaining in good faith must 
commence within 20 days after the 
notice was given unless the parties 
agree otherwise. 5.50 


Statutory freeze following notice to 
bargain 


The employer may not alter rates of 
Pay, other terms or conditions of 
employment, or rights or privileges of 
the employees or bargaining agent 
until the parties have acquired the 
right to strike or to lock out. Altera- 
tions may be made if the bargaining 
agent gives its consent. s.50 
a 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


On his own initiative, or within 15 days of being informed 


in writing by either party that bargaining has not 
commenced or that an impasse has been reached, the 
Minister may 


decide not to appointa 
conciliation officer, 
commissioner or board. s.72 


$8.73 


appoint a conciliation officer. 
$72 


Report to Minister within 
14 days (extension possible) 


If conciliation officer 
unsuccessful, within 15 days of 
receipt of report, the Minister 

shall either 


$.72 


decide not to appointa 


or board. s 74 


conciliation commissioner 


appoint a conciliation 
commissioner or board 
$.74,82 
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7 days after 
notification of such 
action... 5.89 


eligible to strike or 
to lock out. s 89 


the parties are 


appointa 
conciliation 
commissioner 


establish a 
conciliation 
board. ss.72,82 


Report to Minister within 14 
days (extension possible) 
5.76 


Report sent forthwith to the 
parties and may be made 
Public by the Minister. s.78 


7 days after the Minister has 
released the report to the 
Parties.s 89 


Upon request or on his own initiative, the Minister may, at any 
time, appoint a mediator. 5.105 


The Minister may appoint an Industrial inquiry commission to 
investigate and report on any dispute or difference or matter 
affecting industrial relations where he considers it advisable. 
$108 


After the requirements pertaining to 
legal strikes and lockouts have been 
met, the Minister may direct the 
Board to inquire into the dispute 
3.80 


Board decides not to settle 


the dispute. The parties 


continue to be eligible to 


strike or to lock out 


and conditions of a first 
agreement which becomes 
binding on the parties for 
one year. 5.80 


The parties may by mutual 
agreement amend the terms 
and conditions. s.80 


The parties may 
agree in advance 
that the commis- 
sioner’s or board's 
report will be 

binding. 5.79 


Board decides to settle terms 


Federal 


REQUIREMENTS CONCERNING LEGAL STRIKES Federal 
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PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 
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A collective agreement is binding on the parties until the requirements for a legal strike or 
lockout are met. ss.50, 67(4) 


Strike action is prohibited unless: 
@ notice to bargain has been given; and 


@ the parties have failed to negotiate within 20 days after notice was given or have 
negotiated without success; and 


@ the Minister has received a notice by either party of the failure to settle a dispute or 
acted on his own initiative; and 


@ seven days have elapsed from the date on which the Minister: 


notified the parties of his intention not to appoint a conciliation officer or conciliation 
commissioner or to establish a conciliation board under section 72; or 


notified the parties of his intention not to appoint a conciliation commissioner or to 
establish a conciliation board under section 74; or 


released the report of a conciliation commissioner or conciliation board to the parties 
5. 89(1) 


No employee may participate in a strike unless he/she is a member of a bargaining unit in 
respect of which notice to bargain was given and the conditions itemized above have been 
met. s.89(2) 


Strikes during the period between Parliaments 


Where a strike occurs (or may occur) during the period following the dissolution of 
Parliament for a general election and, in the opinion of the Governor in Council, it 
adversely affects (or would adversely affect) the national interest, he/she may delay any 


strike action until 21 days following the date fixed for the return of the writs. s.90(1) 
— 


[te law does not require a strike vote ] 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


Sr 


An employer or its representative is prohibited from refusing to employ or to continue to 
employ any person, from discriminating in any manner in regard to employment or any 
term or condition of employment or from intimidating, threatening or disciplining any 
person because such employee has participated in a legal strike. s.94(3)(a) 


Anemployer or its representative is prohibited from suspending, disciplining, discharging 
or otherwise penalizing an employee by reason of his/her refusal to performrall or some of 
the duties and responsibilities of another employee participating in a strike or affected by a 
lockout that is legal. s.94(3)(c) 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


BARGAINING AGENT 


EMPLOYER 


Federal 


= 


i 


Duty of fair representation 


A trade union or its representative is prohibited from acting in a manner that is arbitrary, 
discriminatory, or in bad faith in the representation of any employee in the bargaining unit 
with respect to rights under the applicable collective agreement. 5.37 


Operation of hiring halls 


In operating a hiring hall pursuant to a collective agreement, a trade union must apply, 
fairly and without discrimination, rules that it must establish and keep posted, for the 
purpose of making referrals of persons to employment. s.69 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 

| members required to be paid by all members as a condition of acquiring or retaining 


membership. s.95(e) 


Compulsory deduction of union dues 


Upon a request from the trade union, there must be included in the collective agreementa 
provision requiring the employer to deduct from the wages of each employee in the unit, 
whether or not he/she is a member of the union, the amount of the regular union dues and 
to remit that amount to the trade union without delay. Where an employee is nota 
member of the union, the regular dues do not include any payment for a benefit available 
only to union members. s.70 


The Board may exempt religious objectors from such a provision or a requirement to 
belong to a trade union as a condition of employment, so long as the amount of the 
regular union dues is paid to a registered charity. The charity is mutually agreed upon by 
the employee and the union or, failing an agreement, may be designated by the Board 
s.70 


LABOUR RELATIONS CODE (S.A. 1988, c.L-1.2) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 
a ee a aoe 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


Alberta 


DECERTIFICATION 


= 


documents 


No application may be made until at least 

60 days after the applicant union has filed its 
constitution, by-laws or other constitutional 
documents with the Board* (unless the 
Board gives its consent). s.35(1) 


No certified trade union, no agreement 


At any time. s.35(2)(a) 


Certified trade union but no agreement in 
force 


Any time after expiration of 10 months from 
the date of certification. s.35(2)(b) 


Agreement in force (2 years or less) 


Any time in the 2 months prior to the end of 
the term of the agreement. s.35(2)(d) 


Agreement in force (more than 2 years) 


a) Inthe 11th or 12th month of the second 
or any subsequent year of the term, but 
at least 10 months prior to the end of 
the term, or 

b) in the 2 months prior to the end of the 
term. s.35(2)(e),(3) 


Where certification reviewed by the Court 


Any time after expiration of 10 months from 
the date of final disposition, unless the 

Court quashes the decision of the Board to 
Certify the bargaining agent. s. 35(2)(c) 


Following filing of constitution and other 7 


| 


* The term "Board" means the Labour 
Relations Board. 


— 


Unit means any group of employees of an 
employer. s.1(1)(y) 


The Board may decide whether a group 

of employees is a unit appropriate for 
collective bargaining and whether a person 
is included in or excluded from a unit. s.11(3) 


The Board may also modify the description 
of a unit applied for, include employees in 
the unit or exclude employees from it, and 
do any other things it considers appropriate, 
if it believes any modified unit is reasonably 
similar to the unit applied for and is appro- 
priate for collective bargaining. s.33(1) 


An application for certification must be 
supported by evidence, in a form satisfactory 
to the Board, that at least 40% of the 
employees in the unit have indicated 
support for the trade union by: 


a) being members in good standing of the 
trade union, or 

b) applying for membership and paying on 
their own behalf at least $2 within the 
90 days preceding the application, or 

¢)_ indicating in writing their selection of 
the trade union as bargaining agent 
within the 90 days preceding the 
application. s.31 


Before granting the certification, the Board 
must satisfy itself that the employees in the 
unit it considers appropriate for collective 
bargaining have voted by secret ballot ata 
representation vote it has conducted, and 
that a majority of those voting have selected 
the trade union as bargaining agent. 

ss. 14(2), 16(2),32(1),56(1) 


The Board must conduct any representation 
vote and complete its inquiries into and con- 
sideration of an application for certification 
as soon as possible. s.32(3) 


An application may be made by the trade 


union, the employees in the unit, or the 
employer or former employer to whom the 
bargaining rights relate. s.49(1) 


If an application is made by the employees, 
it must be supported by evidence, in a form 
satisfactory to the Board, that at the time 
of the application at least 40% of the 
employees in the unit had indicated in 
writing their support for the revocation of 
the bargaining rights. s.49(2) 


Timeliness of application 


An application may be made at any time by 
the trade union if no collective agreement is 
in force. With respect to an application by 
the employees, timeliness is the same as for 
certification. s.50 


An employer or former employer may apply 
only when it has not bargained collectively 
with the trade union for at least 3 years after 
certification, provided no agreement was 
entered into, or for 3 years after the first 
date fixed for the termination of the collec- 
tive agreement, if one was entered into. 
s.50(5) 


Where an application has been refused or 
withdrawn, no application that is the same 
or substantially the same may be made for 
90 days unless the Board gives its consent. 
s.55 
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CERTIFICATION OF TRADE UNIONS (continued) 


Alberta 


Se — 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE 


DECERTIFICATION 


Criteria 


| Where legal strike or lockout in effect 


No application may be made without the 
consent of the Board. s. 35(1) 


Where application refused or withdrawn 


No subsequent application that is the same 
or substantially the same for 90 days unless 
the Board gives its consent. s. 55 


Where certification revoked 


No application from the bargaining agent 
concerned for the same or substantially the 
[seme unit for 6 months. s. 52(2) 


—ll 


Certification is revoked if the Board is 
satisfied that: 


a) inthe case of an application by an 
employer or the employees in the unit, 
the results of a representation vote it has 
conducted show that a majority of 
employees voting are in favour of the 
revocation; or 

b) inthe case of an application by a 
former employer, there have been no 
employees in the unit for at least 3 years 
or the bargaining agent has abandoned 
its bargaining rights; and 

¢) the bargaining rights of the trade union 
should be revoked. ss.16(2),51(1),52(1), 
56(1) 


The Board may at any time give notice of its 
intention to decertify, and may do so ifit 
receives no objection within 60 days of 
giving the notification. s.53(1),(2) 


The Board must conduct any representation 
vote and complete its inquiries into and 
consideration of an application as soon as 
Possible. s.51(3) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Alberta 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


— 


No previous collective agreement 


Either the bargaining agent or the employer may give (see next page) 


notice to commence bargaining. s.57(1) 


Prior to expiry of collective agreement 


Either party may give notice to commence bargaining 
not less than 60 days and not more than 120 days prior 
to the expiry of the agreement, or within a longer 
period provided for in the agreement. s.57(2) 


Statutory obligations 


The parties must commence collective bargaining in 
good faith within 30 days after notice is given. s.58(1) 


The parties must exchange bargaining proposals within 
15 days of their first meeting or a longer period they 
may agree upon. s.58(2) 


Statutory freeze following notice to bargain 


An employer may not alter rates of pay, any term or 
condition of employment or any right or privilege of its 
employees or of their bargaining agent. However, 
alterations may be made if they are in accordance with 
an established custom or practice of the employer or 
with the consent of the bargaining agent or in accor- 
dance with a collective agreement that is in operation 
The freeze applies until: 


a) 30 days after the certification; 

b) if anotice to bargain is served within that 30- 
day period, until 60 days after the date of the 
notice; or 

©) if anotice to bargain is given when a collective 
agreementis in effect, until a legal strike or 
lockout takes place or the bargaining rights are 
terminated. s.145 | 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


FAILURE TO SETTLE DISPUTE 
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Emergencies 


The Minister may meet with the 
parties and report his/her findings to 
the Lieutenant Governor in Counc! 
$.110(2) 


= 


The L.G.C. may order emergency 
procedures if, in his/her opinion, 
anemergency exists or May Occur in 
circumstances involving (1) damage 
to health or property as a conse- 
quence of cessation or reduction 

of utility or health services, or 

(2) unreasonable hardship to persons 


who are not parties to the dispute 
$.110(1) 


Il 


At the request of either or 
both parties, the Director of 
Mediation Services may 
appoint a mediator or may 
be required to do so by the 
Minister. s.63(1),(2) 


If there is no settlement 
within 14 days of the later of 
the appointment or of the 
notification of the results of a 
vote on the most recent offer 
presented (or within any longer 
period agreed on by the parties 
or fixed by the Director), the 
mediator shall either 


Any strike or lockout becomes illegal! 
after the date fixed in the order and 
the Minister establishes a settlement 
procedure. s.110(3),(5) 


He/she may establish a Public 
Emergency Tribunal as a means of 
settling the dispute. s.111(1) 


After inquiry, if there is no settlement 
by the date fixed by the Minister, the 
Tribunal makes a binding award on 

unsettled issues. s.111(2),(3) 


At any time after notice to bargain is 
given, either or both parties may 
request the Director of Mediation 


Services to provide a mediator to 
informally assist in the negotiations. 
5.62 


notification. 


*This legislation may apply before or after a work stoppage 


notify the parties that he/she 
does not intend to make 
recommengations. s.63(5) 


After a cooling-off period of 
14 days following the 


make recommendations for the 
parties to accept or reject 
within a specified time period. 
5.63(5) 


If one party accepts the 
recommengations within the 
time fixed by the mediator, 
that party may ask the Board 
to conduct a vote on their 
acceptance or rejection by 
the other party. s.64(3) 


If the recommendations are 
rejected, each party must 

notify the mediator 
accordingly. s.64(2) 


If there is acceptation by both 
Parties, they must notify the 
mediator accordingly and they 
are bound by the recommen- 
Cations. s.64(1) 


If a vote is requested anda 
majority of those who vote, 
together with the other party, 
are in favour of accepting the 
recommendations, such recom- 
mendations are binding on the 


arties. s.68(3) 
{2 (3) 


The Minister may establish a 
disputes inquiry board 
s.103(1) 


{f there is no settlement within 
20 days (extension possible), 
the board makes recommen- 
dations and sends them to the 
Minister. It may also report 
what, in its opinion, ought to 
be done by each of the parties 
s.104 


The Minister immediately 
Notifies the parties of the 
board's recommendations 
5.104 


Unless a party notifies the 
Minister of its acceptance of 
the recommendations within 
10 days after they have been 
received (or clarified by the 
dispute inquiry board), the 
Board conducts a vote on them 
among those represented by 
that party. s.105(2) 


After a cooling-off period of 14 days 
from the date fixed by the mediator for 
acceptance or rejection of the recom- 
mendations or, if a vote is held on them, 
from any later date on which the parties 
are notified of the results... s.63(6) 


s.63(6) 


and after a 72 hours' notice to the other 


\f a mediator has already been 
appointed under section 63 
and the 14-day cooling-off 
period has expired, 10 days 
after the board's recommenda- 
tions are received or 72 hours 
after the Board notifies the 
Parties of the results of a vote 
on them... s.103(3) 


party, the parties are eligible to strike or 
to lock out when such action is supported 
by a vote. ss.71,76,88 


The parties may agree in 


writing to refer the matters in 
dispute to an arbitration board 
They must notify the Minister 
of such an agreement. If the 
board is unable toeffecta 
settiement, itthen makesa 
binding award. ss.91,93 


In case of failure to appoint an 
arbitration board, either party 
may notify the Minister who 

will direct the parties to make 


the required appointment(s), 
and may act on his/her own, 
initiative, if necessary. s.92 


If the parties accept the 
recommendations, or if there 
is a vote and the majority of 
those voting as well as the 
other party are in favour of 
the recommendations, they 

become binding. s.105(1),(4) 
Se eee 


At any time after the exchange of 
bargaining proposals, either pany. 
may make one request to the Boal i 
to conduct a vote on its most recen 
offer. Ifa majority of those who 
vote accept the offer, it is binding 
‘on the parties. 53.67,58(3) 


The Minister may establish a 
disputes inquiry board after the te 
beginning of a strike or lockout. 
tight to strike or to lock out isno' 
affected, ss.103,108 


REQUIREMENTS CONCERNING LEGAL STRIKES Alberta 
nn ann een an anette 


PREREQUISITES TO LEGAL STRIKE 


Strike action is prohibited unless: 
a) the term of the collective agreement has expired; 
b) astrike vote supervised by the Board has resulted in a majority in favour of astrike; 


c) the results of the strike vote have been filed with the Board, and the vote remains 
current; 


d) strike notice has been given; and 


e) the strike commences on the date and at the time and location specified in the notice 
orin an amendment to the notice if one is agreed to and is permitted under the Act 
$s.71,103(3) 


Also, if a disputes inquiry board has been established before a strike or lockout, no strike 
may take place until at least 10 days after the Minister serves a copy of the board's 
recommendations on the parties or, if the Labour Relations Board conducts a vote on their 
acceptance or rejection, until at least 72 hours after notification of the results of that vote. 
ss.71,103(3) 


Strike notice 


The trade union must give the employer, in writing, at least 72 hours’ notice of the date, 
time and initial location at which the strike will commence. It must, immediately 
afterward, serve a similar notice to the mediator appointed under section 63. s.76(1) 


Astrike notice becomes ineffective when a strike does not occur on the date and at the 
time and location specified in it or any amendment to it agreed upon by the parties 
Another notice must then be served before the strike may occur. ss.77,78 


Duration of strike 


Astrike is deemed to end on the expiration of 2 years from the date it commenced. s.88 


STRIKE VOTE 


A strike vote supervised by the Board is mandatory. s.71 

No strike vote will be supervised until: 

a) the expiry of the term of the collective agreement; 

b) the formal appointment of a mediator under section 63; and 

¢) the expiry of the 14-day cooling-off period preceding a strike or lockout. s.73(2), (3) 


The results of a strike vote are determined on the basis of a majority of those employees who 
actually vote. s.74(3) 


Any question arising with respect to a strike vote must be referred to the Board, whose decision 
is final and binding. s.74(4) 


If no strike occurs within 120 days of the strike vote, the vote is deemed to be void, and a strike 
may not take place unless a new vote is conducted in accordance with the Code. s.75(1) 


No strike vote may be taken after the expiry of two years from the end of the 14-day cooling- 
off period. When such a prohibition is in effect, the dispute is deemed to no longer exist. 


— 


s.75(2),(3) | 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 
a 


When a strike or lockout ends as a result of a settlement, the cancellation of bargaining rights, 
or after two years have elapsed since it began, any employee whose employment relationship 
with the employer has not been legally terminated may apply to the employer to return to 
work in preference to any employee hired as a replacement worker. The application for 
reinstatement must be made in writing within 14 days of the date on which the employee 
learns that the strike or lockout has ended (but not more than 30 days after the date it ended) 
or immediately if the work stoppage ends after two years. Where the employer's operations 
are continuing or resuming, and the type of work the employee had performed continues, the 
employer is required to reinstate the employee. If there is no collective agreement in place, the 
reinstatement must be effected on terms agreed upon by the employer and the employee 
without discrimination based on the exercise of a legal right. s.88 


An employer or its representative is prohibited from suspending, disciplining, discharging or 
otherwise penalizing an employee by reason of his/her refusal to perform all or some of the 
duties and responsibilities of another employee participating in a strike. s.147(f) 


An employer or its representative is prohibited from using or permitting the use ofa person or 
organization not involved in a dispute and whose primary object, in the Board's opinion, is to 


prevent, interfere with or break up legal activities in respect of a strike or lockout. s.152(1) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Alberta 
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BARGAINING AGENT 


EMPLOYER 


a 


Touty of fair representation 


A trade union or its representative may not deny an employee or former employee, who is 
or was in the bargaining unit, the right to be fairly represented by the trade union with 
respect to his/her rights under the collective agreement. s. 151(1) 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
[qvembership s. 149(g) 


Authorization to deduct union dues 


The employer must, from wages due to the employee, make the payments to the trade 
union authorized in writing by the employee. The authorization continues in force for at 
least 3 months and thereafter until revoked. s. 25 


INDUSTRIAL RELATIONS ACT (R.S.B.C. 1979, ¢.212, as amended) 


CERTIFICATION OF TRADE UNIONS 
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TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


ee a a 


No certified trade union, no agreement 


Atany time. s. 39(1) 


Certified trade union but no agreement in 
force 


When: 


a) 6 months have elapsed since the date of 
certification of a trade union for the 
unit, or 


b) the Council* has consented to an 
application before the expiry of the 
period of 6 months. s. 39(2)(a) 


Agreement in force 


Only during the 7th and 8th months in each 
year of its term or of any renewal or conti- 
Nnuation thereof. However, where, during 
this period, one or more applications have 
been made, regardless of the outcome, or 
where there is certification or variation of a 
certification in favour of a council of trade 
unions, no application will be considered 
until the second such period after the date 
of application, certification or variation of 
ean: whichever is latest. s. 39(2)(b), 
_ (6) 


Exceptions 


a) A trade union thatis a party to the 
collective agreement, but is not certified 
with respect to employees covered by it, 
May apply at any time; and 


b) a council of trade unions comprising 
trade unions that are parties to collec- 
tive agreements may apply at any time 
to be certified in place of those trade 

[__ unions. s. 39(4) 


|| 


tointegrate them. s. 48 
eeu 9 


"Unit" means a group of employees, and the | 
expression "appropriate for collective bar- 
gaining" or “appropriate bargaining unit", 
where used with reference to a unit, means 
a unit that is determined by the Council to 
be appropriate for collective bargaining 
whether it is an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether or not the employees therein 
are employed by one or more employers. 

s. 1(1) 


In determining that a unit is appropriate 
for collective bargaining, the Council may 
include or exclude employees. s. 42(1) 


Professional employees form separate units 
unless a request to have them included in 
another unit is made by a trade union 
claiming to represent a majority of them. 

s. 41(2), (3) 


Dependent contractors may be included ina 
unit if a majority of them so wish, and | 


reasonable procedures have been developed 


' : : 
The term "Council" means the Industrial Relations Council 


Where there is no collective agreement or | 
certified trade union, an application may be 
made by a trade union claiming to represent 
not less than 45% of the employees in a unit 
In other cases, an application may be made 
by a union claiming to have majority sup- 
port. s. 39(1), (2) 


Where, on the date an application is 
received, not less than 45% of the 
employees in the unit are members in good 
standing of the trade union, the Council 
must order a representation vote by secret 
ballot. The vote must be held within 10 days 
after the application or such longer period 
as ordered by the Council if it is conducted 
by mail. ss. 43(1), 55(1) 


Certification takes place if the majority of 
the votes favour having the union as bar- 
gaining agent. s. 43(1) 


The Council may certify or refuse to certify 
the trade union, notwithstanding that, by 
reason of an unfair labour practice, the true 
wishes of the employees cannot be ascer- 
tained. However, insuch a situation, a cer- 
tification may be subject to conditions to be 
substantially fulfilled within 12 months or a 
lesser period specified by the Council. 

s. 8(4)(e) 


lesernestion may be cancelled by the | 
Council if it is satisfied that the trade union 

has ceased to be a trade union or that the 
employer has ceased to be the employer of 
the employees in the unit. s. 52(1) 


Mandatory representation vote 


The Council must order that a representa- 
tion vote be taken where at least 45% of the 
employees in the unit sign an application for 
cancellation of the certification. The vote 
must be held within 10 days after the appli- 
cation or such longer period as ordered by 
the Council if itis conducted by mail. s.52(2) 


There may be no application fora 
mandatory vote: 


a) during the 10 months following 
certification, 


b) during the 10 months following a refusal 
to cancel the certification because of an 
unfair labour practice, or 


¢) during a period determined by the 
Council (minimum 90 days) following a 
refusal to cancel the certification 
because a majority of votes were in 
favour of the union. ss. 49,52(3) 


The Council may cancel or refuse to cancel 
certification without regard to the result of 
any vote if any employees in the unit are 
affected by an order pertaining to a prohi- 
bited act, and if it considers that, by reason 
of an unfair labour practice, a vote is 
unlikely to disclose the true wishes of the 
employees. s. 52(5) __I| 


TIMELINESS OF APPLICATION 


Where application refused 


No new application by the same applicant 
for a period determined by the Council 
(minimum 90 days). s.49 


Where certification has been cancelled 
without regard to a vote, due to an unfair 


Jabour practice 


No new application by the trade union for 
10 months. s. 52(7) 


Where certification cancelled 


No application by another trade union for 
10 months unless the Council abridges that 
period. s. 52(11) 


CERTIFICATION OF TRADE UNIONS (continued) 
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REPRESENTATION VOTE 
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DECERTIFICATION 


Other causes for decertification ] 


An employer may apply to the Council for 
cancellation of the certification of a trade 
union on the ground that there have been 
no employees in the unit during the 2 years 
preceding the application. The Council must 
immediately inquire into the matter and 
complete its inquiry within 30 days. If itis 
satisfied that there is proper ground for the 
application and that the conduct of the 
employer is in the circumstances fair and 
reasonable, the Council must cancel the 
certification. s. 52(8),(8.1) 


On receipt of an application for cancellation 
of certification, the Council may grant this 
demand if it is satisfied that the trade union 
has abandoned its bargaining rights. 

s. 52(12) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


— 


No previous collective agreement 


Either party may require the other to 
commence bargaining. s. 61(1) 


Prior to expiry of collective agreement 


Either party may, at any time within 4 
months immediately preceding the expiry 
date of the agreement, require the other to 
commence bargaining. s.62(1) 


If a notice is not given 90 days or more prior 
to the expiry of the agreement, the parties 
are deemed to have given notice 90 days 
Prior to the expiry. s.62(4) 


Copy to Council 


A copy of the notice to bargain must be sent 
to the chairman of the Dispute Resolution 
Division of the Council within 3 days after it 
has been given. s.62(2) 


Statutory obligation 


Bargaining in good faith must commence 
within 10 days after the date of notice. s.63 


Statutory freeze following notice to bargain 


During negotiations for a first collective 
agreement, the employer may not alter 
rates of pay or other terms or conditions 
of employment until 4 months after the 
certification of the trade union, unless a 
collective agreement is entered into or an 
authorization is granted by the Council. 
[.61(1),(2) 


J 


FAILURE TO SETTLE DISPUTE 


(see next page) 


NOTE: Onthe next page, the term “commissioner” means the commissioner of the Industrial 
Relations Council and the term "chairman" means the chairman of the Disputes Resolution 
Division of the Council 


Remarks 


In addition to the information appearing on the next page, please note that the Industrial Relations 
Act contains special requirements with respect to interest arbitration between public sector 
employers, including municipalities and Crown corporations, and trade unions. These requirements 
apply whether arbitration is agreed to by the parties or is required by the commissioner under the yet 
to be proclaimed section 137.97 


Moreover, in the public sector, the parties must comply with the Public Sector Collective Bargaining 
Disclosure Act, which provides for the disclosure of collective bargaining information at different 


|[stages of negotiations 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


At the reauest of either party 


and after any investigation 
he/she considers necessary: 


FAILURE TO SETTLE DISPUTE 


the commissioner constitutes 
2 panel of the Council to 
inquire into the dispute. 


the commissioner does 
not constitute a panel 


He/she considers 
it advisable 
that the panel 
settle terms 
and conditions 
of an agreement 
for a maximum 
period of one 
year 


The parties may 
by mutual 
agreement vary 
the terms and 
conditions 
ss.137.5, 137.6 


He/she does 
not consider it 
advisable that 
the pane! settle 
terms and 
conditions of an 

agreement 
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he request of either party 
or on his/her own initiative, 
the chairman may appointa 
mediation officer. Such an 
appointment may be 
ordered by the commis- 
sioner. ss.137,3, 137.7 


Report to chairman within 10 
days of initial meeting or 20 
days of appointment 
(extention possible). At the 
request of either party or of 
the chairman, the report may 
include recommended terms 
of settlement. s.137.3 


72 hours after strike or 
lockout notice and 48 hours 
after chairman informs 
Parties of receipt of report. 
$s.81,82 


——— | 


= 


Atthe request of the chairman or his/ner representative, the 

parties must supply information on the dispute. On receiptofa 
report from the chairman, the commissioner may take any or all 
of the following actions. 


i 


The commissioner 
confers with the 
parties and makes 
recommendations as 
to how to resolve the 
dispute. s.137.7 


FF 
He/she appoints a fact 
finder to ascertain the 


matters agreed on and 
those remaining in 
dispute. A party must 
provide requested 
information. ss.137.7, 
137.91 


Report to chairman 
within 20 days of 
appointment (exten- 
sion possible). The 
report may be made 
public. $137.91 


After a 72 hours’ strike 
or lockout notice. 
$5.81, 82 


72 hours after strike or 
lockout notice and 48 
hours after report 
released to the 
Parties... ss. 81,82 


the parties are eligible 


to strike or to lock out 
when such action is 
supported by a vote 


make them public 


order a vote. s.137.94 


He/she refers the 
dispute to a public 
interest inquiry board 
$.137.7 


If no settlement 
within 30 days of 
establishment 
(extension possible), 
the board makes 
recommendations 
having due regard for 
the public interest 
After receiving them, 
the commissioner 
forthwith sends a copy 
to the parties and may 


If, within 10 days, a 
party does not nctify 
the commissioner and 
the board of its 
acceptance or 
rejection of the 
recommendations, 
the commissioner may 


After a 72 hours’ strike 


—= 


special powers 


He/she prohibits strikes and 


$.137.97 


He/she settles the dispute by 


ss.137.97, 137.98, 137.99 


An agreement determined 


At the request of the 
legislature, or of the 
Lieutenant-Governor in 
Council if it is not in session 
and there is a threat to the 
economy, educational 
services, or the health, safety 
or welfare of the public, the 
commissioner exercises 


lockouts and, if necessary, 
orders resumption of opera- 
tions and a return-to-work 


directing arbitration and the 
method to be used or by 
ordering the appointment 
of a mediation officer, a fact 
finder, a public interest 
inquiry board, ora 
mediator/ arbitrator. 


by an arbitration board ora 
mediator/arbitrator without 
the consent of the parties 
may be approved or cisal- 
lowed by the legislature 


When a strike or lockout commences, the employer or trade 
union concerned must immediately inform the chairman in 
writing of the date that action was taken. 5.137.4 


or lockout notice 
ss.81, 82 


$.137.97 
officer, a fact finder or a public interest inquiry board, or confe E 


with the parties and make recommendations after a strike or 
lockout has commenced. ss.137.7 


Before the commencement of a strike or lockout, the employer > 
may make one request that a vote by secret ballot of the During a strike or lockout, the commissioner may direct a vote by 


The commissioner may refer matters in dispute to a mediation 
r 


—— 


The Minister may, on application or on his/her own initiative, refer matters 
in dispute to an industrial inquiry commission for investigation and report. 
if the parties agree in writing, the report becomes binding. s,122 


employees in the unit be taken onits last offer, and the secret ba Hot of the employees in the bargaining unit on the 
commissioner will order sucha vote. ss,55{1), 137.7 employer 's last offer if he/she considers thatit isin the public 
interest todo so. ss.55(4}, 137.7 


[Sanal 


* This legislation is not in force. It will apply before or after a work stoppage 
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REQUIREMENTS CONCERNING LEGAL STRIKES British Columbia 


OE 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


Dn eo ee 


— 


Strike action is prohibited: 
@ during the term of a collective agreement; ss. 79(1), 79.1 
® until the trade union gives a written strike notice to the employer; s. 81(3)(b) 


@ until 72 hours after the notice has been filed with the chairman of the Disputes 
Resolution Division; s.81(3)(b) 


@ where a mediation officer has been appointed, until 48 hours after the chairman of the 
Disputes Resolution Division informs the trade union that he/she has received the report 
and after the expiration of the 72 hours’ strike notice; s. 81(3)(b) 


@ where a fact finder has been appointed, until 48 hours after the chairman of the 


Disputes Resolution Division gives the report to the parties and after the expiration of 
the 72 hours’ strike notice. s. 81(3)(b) 


Longer period of notice 

On application or on its own initiative, the Council may direct that a longer period of strike 
Notice be given for the protection of perishable property or other property or persons 
affected by perishable property. s. 81(4) 


Limitations to the right to strike 


A trade union may not declare a strike if it is subject to an order made under the Act 
Preventing the strike. s. 81(3)(b) 


Where the minister, after receiving a report from the commissioner, considers thata 
dispute poses a threat to the economy of the province, to the health, safety or welfare of its 
fares. or to the provision of educational services, he/she may do either or both of the 
ollowing: 


a) order a cooling-off period of up to 40 days during which the right to strike or to lock 
out is suspended (only one such order may be made for any dispute); 


5) order the Council to designate the facilities, productions and services thatit considers 
Necessary or essential to prevent an immediate and serious danger of this nature. 
S. 137.8 


Astrike vote may not be taken until the parties have bargained collectively. s. 80 


A vote is mandatory and the result is determined by a majority of those in the unit who vote. 
s. 81(1) 


Various requirements are prescribed for strike votes. They include giving prior notification 
to the Council and the requirement that one or more observers appointed by the Council be 
present during the conduct of balloting and counting of votes. Also, a returning officer 
appointed by a trade union to conduct the taking and counting of a strike vote must ensure 
the secrecy of the ballot and the observance of general rules of voting. Furthermore, the 
returning officer must file the results with the Council, unless otherwise directed by it, and 
refer to it any question as to the eligibility of a person to vote. Industrial Relations (Voting) 
Regulation ss.5-11 


On application by a person directly affected by a strike vote or an impending strike, or on its 
own initiative, the Council may declare a vote to be void if itis satisfied that it has not been 
held in accordance with the Act or the regulations and may prescribe the terms of any 
subsequent vote. s. 81(2) 


Except as otherwise agreed in writing between the parties, the strike may be declared only 
during the 3 months following the date on which the vote was taken. s. 81(3)(a) 


Remarks re: strike and ratification votes 


A collective agreement concluded outside the province applies to affected employees in the 
province only if it has been ratified by a majority of them. s.6 


Astrike or ratification vote must be by secret ballot, and the results must be made available 
to the union members and the employer affected. s. 55(1) 


All employees in a bargaining unit, whether or not they are unionized, are entitled to 
participate in strike and ratification votes held by the trade union. This does not apply to an 
employee working during a legal work stoppage as a replacement for an employee on strike 
or locked out. If a trade union coordinates collective bargaining on behalf of more than one 
bargaining unit, the ballots may not be counted until all units involved have voted. s. 55.1 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) British Columbia 


PREREQUISITES TO LEGAL STRIKE PROHIBITION REGARDING PROFESSIONAL STRIKEBREAKERS 


Ce aaa 


When a cooling-off period is ordered and/or essential services are designated, the com- An employer is prohibited from using or from permitting the use of professional strike- 
missioner notifies the parties accordingly, and he/she has the power to determine the breakers or an organization of them. A “professional strikebreaker" is a person who is not 
extent to which operations must resume and employees must return to work, as well as the involved in a dispute and whose primary objective, in the Council's opinion, is to prevent, 
time at which and the manner in which this is to be done. The terms and conditions of the interfere with, or break up a lawful strike or to assist an employer in a lockout. ss. 1(1), 

last collective agreement apply to the parties while the order, direction, or designation 3(3)(d) 

remains in effect. s. 137.9 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES British Columbia 
ns eee eee 


BARGAINING AGENT 


— 


Duty of fair representation 


A trade union or council of trade unions must not act in a manner that is arbitrary, 
discriminatory, or in bad faith in representing any of the employees in a bargaining unit, 
whether or not they are members of the trade union or of a constituent union of the 
council. Similarly, a trade union must not act in a manner that is arbitrary, discriminatory, or 
in bad faith in operating a hiring hall or other referral service pursuant to a collective 
agreement. s. 7(1) 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee, 
or otherwise to discriminate against him/her because the employee has been expelled or 
suspended from membership in the trade union or such membership has been denied or 
withheld. This does not apply where the employee has engaged in illegal activity against 
the union or has failed to pay the periodic dues, assessments, and initiation fees uniformly 
required to be paid by all members as a condition of acquiring or retaining membership. 
5.5.1 


A trade union or its representative may not require an employer to terminate an employee 
due to his/her expulsion or suspension from that trade union on the ground that he/she is 
or was a member of another trade union. s.9(2) 


EMPLOYER 


Compulsory deduction of union dues 1 


An employer or its representative may not refuse to agree with a certified trade union, 
engaged in collective bargaining to conclude a first agreement, that all employees in the 
unit, whether union members or not, will pay union dues. s.3(3)(e) 


The Council may exempt religious objectors from a requirement to belong to a trade union 
as a condition of continued employment or to pay to the union dues, fees or assessments, 
so long as these amounts are paid to a charitable organization. The charity is mutually 
agreed upon by the employee and the union or, failing an agreement, a registered 
charitable organization is designated by the Council. Such an employee is not entitled to 
Participate in a vote conducted by the union or directed by the Council under the Act. $.11 


Authorization to deduct union dues 


An employer must honour an employee's written assignment of wages to a certified trade 
union unless the assignment is declared null and void by the Council or is revoked by the 
assignor. s. 10(1) 


LABOUR RELATIONS ACT (R.S.M. 1987, c.L-10,as amended) 


CERTIFICATION OF TRADE UNIONS 
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Manitoba 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


— 


DECERTIFICATION 


ae ee ee ee ee ee ee eS ee 


No certified trade union, no agreement 


At any time. s.34(2) 


Certified trade union but no agreement in 
force 


After the expiry of 12 months from the date 
on which the incumbent bargaining agent 
was certified or from the date on which any 
court proceedings regarding the certifi- 
cation were terminated, whichever is later, 
or when certification is cancelled. s.35(1) 


If an agreement has expired and bargaining 
has taken place, 90 days after termination or 
before if the bargaining agent consents. 
5.35(3) 


Agreement in force 


After 6 months from the date on which the 
agreement became effective and before the 
last 3 months of its term. s.35(2)(a),(b) 


Agreement in force (18 months or less) 


During the 3 months immediately preceding 
the last 3 months of the term. s.35(2)(c) 


Agreement in force (more than 18 months) 


During the 3 months immediately preceding 
any anniversary of the date on which the 
agreement became effective or during the 3 
months immediately preceding the last 3 
mee of the term. s.35(2)(d) 


"Unit" means an employee or a group of 
employees, and the expression "appropriate 
for collective bargaining", where used with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it isan employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers. s.1 


In determining whether a proposed unit is 
appropriate for collective bargaining, the 
Board*, if it deems appropriate to do so, 
may alter the description of the unit, include 
or exclude employees or classes of 
employees or create two or more units. 
ss.39(2),142(S) 


However, the Board may not include ina 
unit professional employees practising a 
profession with other employees unless it is 
satisfied that a majority of the professional 
employees wish to be included in the unit. 
$.39(3) 


Where the Board allows an application for 
certification during a legal strike or lockout, 
unless in its opinion there are compelling 
industrial relations reasons to the contrary, 
the unit is deemed to contain only those 
employees who were init and on the 
employer's payroll on the last day before the 
work stoppage and who, in its opinion, have 
a continuing interest in the outcome of the 
conflict. s.35(6) 


a 


* The term "Board" means the Manitoba Labour Board. 


| 


Where the Board is satisfied that any dispute 
as to the composition of the unit cannot 
affect the union's right to certification, it 
may allow certification on an interim basis 
pending a final determination. s.39(4) 


Once it has determined to its satisfaction the 
number of employees in the unit who, as of 
the date of the filing of the application, 
wished to be represented by the union, the 
Board: 


a) certifies if 55% or more; 


b) conducts a vote if 45% or more but less 
than 55%; 


c) rejects the application if less than 45% 
s.40(1) 


Membership ina union is proof of the 
employees’ wishes. Such membership may 
be revoked prior to the date of application 
s.45(1),(2) 


Exceptions 


The Board conducts a vote where a union, 
which has the support of at least 45% of the 
employees in the unit makes an application 
to displace another trade union. s.40(2) 


The Board has discretion to certify a union 
without majority support if it finds that the 
employer has committed an unfair labour 
Practice as a result of which the employees’ 
true wishes are not likely to be ascertained 
and that the union has adequate 
membership support. s.41 


L a 


An application may be made by an 
employee claiming to represent a majority in 
a unit. s.49(1) 


Timeliness of application 


Same periods as specified for certification 
when no agreement is in force or there is an 
agreement or a legal work stoppage. s.49(2) 


Exception 


In all cases, at any time with the consent of 
the Board. s.49(3) 


Criteria 


A majority of the employees in the unit who 
Participate in a vote no longer wish to be 
represented by the union. s.51 


Certification was obtained by fraud (an 
application may be made by a concerned 
employee, employer or union). 5.52 


Failure by the bargaining agent to exercise 
bargaining rights within 12 months after 
certification or any court proceeding arising 
from it, whichever is later. s.53(1) 


Vote 


The Board conducts a vote when satisfied 
that at least 50% of the employees in the 
unit support the application. It may, 
however, dispense with a vote when the 
application is not opposed by the union. 
s.50(2),(3) 


CERTIFICATION OF TRADE UNIONS (continued) 
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Manitoba 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


—— 


Agreement in force (1 year and provides for 
successive 1 year term(s)) 


During the 3 months previous to the 3 
months immediately preceding any date on 
which the agreement may be terminated. 
5.35(2)(e) 


Agreement in force (first agreement) 


If the terms and conditions have been 
settled by the Board, no application during 
the term of the agreement. s.35(4) 


Legal work stoppage 


After 6 months from the date of commence- 
ment and with the consent of the Board 
$.35(5) 


Exceptions 


Where the parties to an agreement reach 
settlement within fewer than 30 days from 
the date of giving notice to bargain, on 
application, the Board may require either 
or both of them to show cause why an 
application by another union should not 
be permitted. s.36(1) 


Inall cases, at any time with the consent of 
the Board. s.37 


Where application refused 


No application by the same applicant for the 
same unit, part of it, or any unit containing 
the same employees for at least 6 months, 
xcept as otherwise specified by the Board 


Manitoba Labour Board rules of procedure 
[5:8(14),(15) 


REPRESENTATION VOTE 


DECERTIFICATION 


— —<— 


The Board may dismiss an application or 
order a vote where it is satisfied that, in the 
solicitation of memberships, the union has 
used intimidation, fraud, coercion, or penalty 
threat. s.45(4) 


In any certification proceeding, the Board 
may order a vote for the purpose of satisfying 
itself as to the wishes of employees in a unit 
or proposed unit. The result of a vote is deter- 
mined by the majority of those who cast a 
ballot. ss.40(3),48(1) 


A vote conducted by the Board in a proposed 
unit may be treated as a representation vote 
once the unit has been determined. s.48(3) 


If the Board is satisfied that less than 50% 
of the employees support the application, 
the Board dismisses the application. s.50(1) 


In any case, the Board may dismiss an 
application without a vote if satisfied that 
bad faith on the part of the employer 
resulted in the bargaining process being 
frustrated. s.50(4) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Manitoba 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


E 


E previous collective agreement [ (see next page) ] 


Either party may require commencement of 
bargaining. s.60 


Prior to expiry of collective agreement 


Not more than 90 days and not less than 30 days 
preceding expiry date. s.61(1) 


Agreement may provide otherwise. s.61(2) 


Revision during term 


Either party may require bargaining, subject to 
Provisions of the agreement. s.61(3) 


Statutory obligation 


Bargaining in good faith must commence within 10 
clear days after notice was given or such further 
time as the parties may agree upon. ss.62, 63(1) 


Statutory freeze after certification or the 
termination of a collective agreement 


An employer may not alter rates of wages or any 
other term or condition of employment. However, 
alterations may be made with the consent of the 
bargaining agent or in accordance with a collective 
agreement that is in operation, or if the bargaining 
rights have been cancelled. The freeze applies until: 


a) 90 days after certification (that period may 
be extended by the Board for a further 
period not exceeding 90 days); or 

b) 12 months after the termination of a 
collective agreement (unless a strike or 

LL lockout has taken place). $s. 10(2),(3),(4) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


st agreement 


FAILURE TO SETTLE DISPUTE 
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= 


At the request of either party or on 
his own initiative, the Minister 
appoints a conciliation officer s.67 


90 days after certification, or after an 

extension of that period, either party 

may apply to the Board for a settle- 
ment. s.87(1) 


The Board notifies the other party of 
the application and inquires into the 
negotiations. s.87(2) 


Unless an agreement's concluded 
within 60 days, within a further 3 
days, the Board settles its terms and 
conditions or allows an additional 30 
days of negotiations; if there isno 
settiement, the Board proceeds 
within a further 30 days. s.87(3), (4) 


The agreement prepared by the 
Board is binding on the parties for 
one year, except to the extent that 
they agree to vary its terms and 
conditions. s.87(7) 


Report to Minister within 30 days 
(extension possible). s.68 


the Minister may appointa 


conciliation board. 5.97 


If the conciliation officer is unsuc- 
cessful, or on his/her own initiative, 


Where negotiations have 
commenced, the Minister shall, on 


request of both parties, appointa 
mediator selected by them or may 
appoint one on his/her own initiative 
3.95 


The conciliation board or mediator 


and may be made public by the 
Minister. ss.103, 104, 105 


reports to the Minister within 30 days 
of appointment (extension possible) 
Report sent forthwith to the parties 


If the parties agree in writing, the 
recommendations of the conciliation 
board or mediator are binding. 5.106 


From the 60th to the 30th day 
preceding the expiry of the 
agreement, either party may request 
that the Board order a vote by secret 
ballot among the employees in the 
unit on the use of final offer 
selection® s94.1 


A majority of 
those who vote 
are opposed. 


A majority of 
those who vote 


are in favour 


The right to strike 
or to lock out is 
suspended 


lockout, or to strike when such act 
is supported by a vote (a strike or 
lockout is not subject to statutory 
delays relating to conciliation or 
mediation). ss.89, 93 


The parties are eligible to declare a 
ion 


From the 60th to the 70th day after 
the commencement of the strike or 
lockout, either party may ask the 
Board to order a vote by secret ballot 
among the employees in the unit on 
the use of final offer selection® 


$94) 


Where collective agreement 
provisions set outa final settlement 


procedure by arbitration, etc, 
without work stoppage, inconsistent 
collective bargaining procedures of 
the Act do not apply. 5.82 


After negotiations have commenced, 
the Minister may appoint a mediator if 
he/she considers it advisable to do so, 


$,95(2) 


The Minister may, on application or 
on his/her own initiative, refer 


matters in dispute to an industrial 
inquiry commission for Investigation, 
mediation and report. $113 


A majority of 
those who vore 
are in favour 


A majority of 
those who vote 
are opposed. The 
Parties continue to 
be eligible to 
strike or to lock 
out 


* At the time of publication, 


Each party submits a list of terms and 
conditions agreed upon and its fina! 
offer on unsettled issues to a selector 
chosen jointly or appointed by the 
Board. Each side may submit 
material, evidence, and arguments in 
support of its offer. ss.94.2,94.3 


— 
The parties may continue bargaining 
lf necessary, the selector chooses the 
whole of the final offer of either 
party on unsettled issues. ss.94.3,94.6 
Ee 


Aselector's decision is final and 
binding Unless the parties agree 
otherwise, the agreement is for one 
year. They may later agree to modify 
it but not to reduce its term. s5.94.3, 
945,947 


a Government Bill repealing the provisions on 


tinal offer selection was before the Legislative Assembly of Manitoba 
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PREREQUISITES TO LEGAL STRIKE 


Strike action is prohibited: 


© when an application is made to the Board to settle the terms and conditions of a first 
collective agreement between the parties; s.87(5) 


@ until 90 days after the date on which the union was certified as bargaining agent and 
any extension of that period (not exceeding 90 days) ordered by the Board; $.89(1) 


@ while a collective agreement is in force; s.89(2) 
@ byatrade union that is not entitled to bargain collectively; s.90 


© by an employee who is not ina unit for which a trade union is entitled to bargain 
collectively; s.92 


@ unless a union-conducted vote is in favour of a strike; s.93 


@ where the employees ina unit vote on the question of resolving a dispute by the process 
of final offer selection and a majority of those who vote are in favour. s.94.1(11) 


| 


STRIKE VOTE 


Asecret strike vote is mandatory and is decided by a majority of the employees in the unit 
who cast ballots. Reasonable notice and opportunity to vote must be given by the union. 
$.93 


Remark re: ratification vote 


Within 30 days of the reaching of agreement between the parties, a vote by secret ballot 
must be held among the union members in the unit on the acceptance or rejection of the 
proposed collective agreement. The union must give reasonable notice and opportunity to 
cast a ballot. The question is determined by the majority of those who vote and, if they 
accept the agreement, it becomes binding on the parties. ss.69, 72(1) 


This requirement for a ratification vote does not apply toa first agreement settled by the 
Board and to any amendment to a provision of a collective agreement made prior to the 
termination date, unless the agreement provides otherwise. s.69(4) 


If the final offer selection process is used and an agreement is reached by the parties prior 
to the selector’s decision, the agreed terms are deemed to have been ratified by the 
[employees in the unit. s.94.6(1.1) 


=H 


a 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


$$ 


It is an unfair labour practice for an employer: 


® to hire or offer to hire replacement workers, or threaten to do so, prior to or during a 


lockout or legal strike, for any period of time longer than the duration of the work 
stoppage; 


to refuse to reinstate an employee without a valid reason when a lockout or legal strike 
ends with or without a collective agreement and the work the employee was performing 
is continued (where there is no agreement on reinstatement, it must be done as work 
becomes available according to the seniority of each employee in the unit at the time 
the work stoppage began); 

to use, or offer or purport to use, a professional strikebreaker, or to authorize such 
action; a professional strikebreaker is a person not involved in a dispute, and whose 
primary objectis to interfere with, obstruct, prevent, restrain or disrupt the exercise of 
L any right under the Labour Relations Act in anticipation of or during a lockout or legal 


strike. 55.11, 12, 13, and 14 
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—_—_—_— 


PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


; 


It is an unfair labour practice for an employer or a bargaining agent to take disciplinary 
action against an employee covered by a collective agreement who refuses to perform 
work which would directly facilitate the operation or business of another employer whose 
employees within Canada are legally on strike or locked out. Disputes concerning the 
refusal may be referred to the Board for a binding decision. An employer is not required to 
Pay wages to an employee for any period during which the employee refuses to perform 
his/her work. s.15 


It is an unfair labour practice for an employer to discharge or refuse to continue to employ 
or to re-employ, lay off, transfer, suspend, or alter the status of an employee who has 
refused to perform all or any of the duties or responsibilities of an employee who is on 
strike or locked out, unless it satisfies the Board that its decision was in no way affected by 
the refusal. s.16 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 
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eee 
EMPLOYER 


BARGAINING AGENT 
= — 
Compulsory deduction of union dues 


rc 


Duty of fair representation 


In representing the rights of any employee under the collective agreement, the bargaining 
agent or its representative must not act ina manner which is arbitrary, discriminatory, or in 
bad faith or, in the case of a dismissal, fail to take reasonable care to represent the 
employee's interests. s.20 


Limitations on the application of union security clauses requiring dismissal 


A union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the union for a reason 
other than a failure to pay the periodic dues, assessments and initiation fees uniformly 
required to be paid by all members as a condition of acquiring or retaining membership. 


s.19(b) 


A provision of a collective agreement is void when it requires an employer to discharge an 
employee because he/she is or continues to be a member of another union or engages in 


| activities on its behalf. s.23(3) 


Every collective agreement must contain a provision requiring the employer to deduct from 
the wages of each employee in the unit, whether or not he/she is a member of the union, 
the amount of the regular union dues and to remit the amounts to the union monthly or as 
provided in the agreement. Where the employee is not a member of the union, the amount 
deducted does not include any portion of such dues that is payable in respect of benefits 
available only to union members or in respect of special assessments payable by them. 


$5.29, 76 


The Board may exempt religious objectors from being members of and financially 
supporting a union, so long as the amount of the regular union dues is paid to a charity 


agreed upon by the employee and the union or designated by it. Such religious objectors 
may be employed or continue to be employed notwithstanding an agreement requiring 
union membership as a condition of employment. ss.76, 77 


—__} 
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INDUSTRIAL RELATIONS ACT (R.S.N.B. 1973, c.l-4, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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New Brunswick 


DECERTIFICATION 


No certified trade union, no agreement | 
At any time. s.10(2) 


Certified trade union but no agreementin 
force 


12 months after date of certification or 12 
months after termination of agreement in 
force at the time of certification. s.10(3) 


Recognized union, no agreement 


12 months after the signing of the recog- 
nition agreement (unless the Board* has 
declared that the union was not entitled to 
represent the employees). s.10(4) 


Agreement in force (3 years or less) 


Within 2 last months of agreement. s.10(5) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of the 
agreement and during the last two months 
of any subsequent year or of its operation. 
s.10(6) 


Agreement in force (for further term(s)) 


During the last 2 months of each year of the 
further term or of the operation of the 
agreement. s. 10(7) 


Prune" or “bargaining unit" means a group ] 


of employees and "appropriate for collec- 
tive bargaining”, with reference to a unit, 
means a unit that is appropriate for such 
Purposes whether it isan employer unit, 
craft unit, technical unit, professional unit, 
plant unit, or any other unit and whether or 
not the employees therein are employed by 
one or more employers. s. 1(1) 


In the agricultural industry, a unit must 
comprise five or more employees. s.1(5) 


In determining that a unitis appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.13(1) 


A unit consisting solely of professionals is 
appropriate for collective bargaining but 
the Board may include members of a 
profession with other employees if it is 
satisfied that this is the wish of the majority 


es such members. s.1(5) 


“The term "Board" means the Industrial Relations Board 


When the Board is satisfied that not less 

than 40% and not more than 60% of the 
employees in the bargaining unit are 
members in good standing of the trade 
union, it may direct that a representation 
vote be taken. s. 14(2) 


Certification takes place if more than 50% of 
the ballots of all those eligible to vote are 
cast in favour of the union or more than 

60% in the unit are members in good 
standing. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 
s.14(3), (4) 


When the Board is satisfied that more than 
50% are members in good standing, it may 
certify the trade union without taking a 
vote. s.14(5) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
40% of the employees in the unit are 
members of the union at the time the 
application is made. s.15 


Where employee rights under the Act have 
been violated so that the true wishes of the 
employees are unlikely to be ascertained, 
the Board may certify the trade union, if 
satisfied that it has adequate membership 
support, or refuse to certify if such support 
has been obtained by virtue of an unfair 
labour practice. s.106(8)(e) 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 
representation votes to determine 


employees’ wishes. s.126(2) 


iness of application ‘Al 
Same as for certification. s. 23(1),(2) 


In certain circumstances, the Board may 
allow an earlier application. An application 
is subject to delays related to conciliation, 
mediation strike or lockout. ss. 23(8), 30 


The Board may refuse to entertain a new 
application by an unsuccessful applicant for 
a period not exceeding 10 months. s.126(2) 


Criteria 


If the Board is satisfied that at least 40% of 
the employees support the application, a 
representation vote is taken. Decertification 
takes place if more than 50% of the ballots 
of all those eligible to vote are cast against 
the union. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 

s. 23(3), (4), (5) 


An application may be made by any 
employee, another trade union, or the 
employer if the Board is satisfied that a 
substantial question exists as to whether 
there is support from a majority of 
employees. s.23(1), (2), (6), (7) 


Decertification may take place with or 
without a representation vote when there 
is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
s. 24(1), (2) 


Decertification may take place at any time: 


a) when there have been no employees in 
the bargaining unit for 2 years, or 


b) when certification was obtained 
fraudulently (an application may be 
made by a concerned employee, 
employer or union). ss. 25, 26 


| 
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New Brunswick 


CERTIFICATION OF TRADE UNIONS (continued) 
Neen e eee eee eee ee eee eee 
DECERTIFICATION 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE 


TIMELINESS OF APPLICATION 


ji Exceptions 


In certain circumstances when a collective 
agreement is in force, the Board may give 
consent to an earlier application. 

ss. 10(8), 33(3) 


In all cases, an application is subject to delays 
related to conciliation, mediation, strike or 
lockout. s. 11 


Where application for certification rejected 


The Board may prescribe a waiting period 
before a new application will be considered 
from the same applicant. 5.20 


NOTICE TO BARGAIN 


No previous collective agreement 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


Either party may give notice to 
commence bargaining s.32(1) 


Prior to expiry of collective 
agreement 


Either party may give notice to 
commence bargaining within the 
period between the 90th and the 30th 
day before the expiry of the 
agreement or such longer period as 
may be provided in the agreement 
$.33(1), (2) 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time as 
they may agree upon. s.34(1), (2) 


Statutory freeze following notice to 
bargain 


When no collective agreement is in 
Operation, except with the consent of 
the other party, there may not be any 
alteration in the rates of wages, other 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or 
the employees. The freeze applies 
until a collective agreement is entered 
into or is renewed, or the parties have 
acquired the right to strike or to lock 
Out, or the bargaining rights have 

l been cancelled. 5 35(2) 


The parties may agree to 


submit their differences to 
binding arbitration s.79 


On request of either party 
or in any other case where 
he/she considers it 
advisable, the Minister 
may 


decide not to appoint a 


conciliation officer or 
mediator 


The Minister may appoint a mediation 
officer at any time. Such appointment does 
not affect the right to strike or to lock out 
‘except if no decision has been announced 
by the Minister on the appointment ofa 
conciliation board. s.71{5) 


No strike or lockout until 7 
days after notification of 


appoint one or more 
conciliation officers or a 
mediator (any prior 
conciliation officers’ 
appointmentis then 
terminated). ss. 36,70 
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The Minister may appoint 
a mediation officer for 


prevention or settlement 
of a dispute at any time. 
$71 


If the dispute is not 
settled, within 15 days 
after receipt of the report 
or in any other case where 
he/she considers it advis- 
able, the Minister may 


{ 


decide not to appointa 
conciliation board 


appoint a conciliation 
board s 36 


Report to Minister within, 
14 days (extension 
possible). Report sent 
forthwith to the parties. 
5.68 


such decision. s.91 


No strike or lockout until 
7 days after release of 
board's report. $.91 


After 24 hours’ notice to the 
other party, the parties are 
eligible to strike or to lock out 
when such action is supported 

byavote ss.91-97 


Report to Minister within 
14 days (extension 
possible). ss.61,70 


The parties may agree to 
be bound by the 


conciliation board's 
report. 5.69 


Upon request or on his/her own initiative, the 
Minister may appoint an industrial inquiry 
commission and refer matters In dispute to it 
for inquiry and report. 3.90 
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REQUIREMENTS CONCERNING LEGAL STRIKES New Brunswi 
EEE EEE aS Ean UUUESESSSS Ua 


PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 


as 


Strike action is prohibited: A mandatory secret strike vote is taken by the trade union. A strike is legal if a majority of 
a those in the bargaining unit are in favour. s.94(1), (2), (6) 


@ while a collective agreement isin force, except in the case of the revision of a provision 


of the agreement; s.91(1), (3) An employee is not counted as an employee in the unit if he/she has not been employed for 


the 3 months preceding the vote or did not cast a ballot because he/she was absent and the 
© until a party has requested the appointment of a conciliation officer; s.91(2) vote was taken on a working day otherwise than by mail. s.94(3) 


@ until seven days have elapsed from the date on which the Minister: Any dispute related to the vote is referred to the Board for decision. s.94(4),(5) 


notified the parties that he/she will not appoint a conciliation officer or mediator; or A strike vote may not be taken until one of the prerequisites to a legal strike mentioned in 
subsection 91(2) is met (see the other box on this page). s.98(2) 


notified the parties that he/she will not appoint a conciliation board; or 


releases the report of a conciliation board to the parties; s.91(2) 


@ where the parties have agreed to be bound by the award of a conciliation board, 
arbitrator, or arbitration board; s.92(2) 


© where the parties have agreed to be bound by the result of a vote on acceptance of the 
report of a conciliation board, until 7 days after the Minister has released such report 
and until a vote has been taken (the vote must be held within 30 days after the release of 
the report); s.93(1), (2) 


© until the employer has been given a written 24 hours’ strike notice (if the notice is not 
acted upon, the employer may require a further notice of up to 24 hours for the purpose 
of undertaking an orderly shutdown of its operations; if a strike does not occur within 
six hours after that notice period has elapsed, it is not allowed until a further similar 
Notice is given); s.97(1), (4) 


© after one year from the date of the strike vote or the date fixed for the return on sucha 
[ vote. In this case, it is deemed that the dispute no longer exists. s.98(4), (5) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES New Brunswick 


BARGAINING AGENT 


EMPLOYER 


rT OO 


Limitations on the application of union security clauses requiring dismissal 


No trade union may require an employer to discharge an employee who has been expelled 
or suspended from membership or denied membership where: 


3) the reason for such action is that the employee was or is a member of another union, or 
has engaged in activity against the union or on behalf of another trade union, or 


b) the employee has been discriminated against by the union in the application of its 
membership rules although he/she is qualified to engage in the trade or work and is 
otherwise eligible for membership. s.8(3) 


Exception 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against the trade union or whose activity against the union or on behalf of another union 
has been instigated, procured or supported by, or has involved participation by the 
employer or its representative. s.8(4) 


Other limitations 


No employer may discharge an employee when it has reasonable grounds for believing 
that union membership was not available to him/her on the same terms and conditions 
generally applicable to other members. s.8(10) 


= 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of union dues from 
an employee's wages. The authorization continues in effect for at least 3 months and 
thereafter until revoked. A revocation may be delivered or sent to the employer at any 
time when there is no collective agreement in operation or within two months prior to the 
expiry date if one isin force. s.9 


LABOUR RELATIONS ACT, 1977 (S.N. 1977, c.64, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Newfoundland 


TIMELINESS OF APPLICATION 


Tr 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


[uo certified trade union, no agreement 
At any time. s.36(2) 


Certified trade union but no agreement in 
force or bargaining has not commenced 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s.36(3) 


Agreement in force (2 years or less) 


Within 2 last months of its operation. s.36(4) 


Agreement in force (more than 2 years) 


In the 23rd and 24th months and during the 
last two months of each subsequent year or 
of its operation. s.36(4) 


Where application for certification refused 


No subsequent application that is the same 
or substantially the same for 6 months, 
unless the Board gives its consent. Labour 


s.19 


Relations Board Rules of Procedure, 1978. | 


* The term "Board" means the Labour Relations Board. 


"Unit" means a group of two or more 
employees determined in accordance with 
the Act for the purposes of collective 
bargaining, and “appropriate”, with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether the employees therein are 
employed by one or more employers 
s.2(1),(3) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.37(1) 


The Board may find appropriate a unit of 
professional employees and may include init 
other persons whose work is closely related 


[53900 


EE representation vote is taken by secret 


7] 5 S| 
The Board may certify if: 


a) itis satisfied that the majority of the 
employees in the unit are members in 
good standing; or 


b) asaresult of a vote of those in the unit, it 
is satisfied that the trade union has the 
support of a majority of them; or 


c) asaresult of a vote of those in the unit, it 
is satisfied that at least 70% have voted 
and a majority of those voting have 
selected the trade union as their 
bargaining agent. s.37(2) 


The Board may take representation votes as 
it deems expedient. ss.46,47(1) 


The chief executive officer of the Board 
causes a vote to be taken if he/she is satisfied 
that not less than 40% and not more than 
50% of the employees in the unit are 
members in good standing of the trade 
union. s.47(2) 


ballot. s.47(3) 


(inmmenness of application 


12 months after certification, 6 months 
after any decertification application was 
dismissed, or 12 months after notice to 
bargain was given by the bargaining agent. 
The Board may accept and deal with an 
earlier application. s.52 


Criteria 


Following investigation and any hearing 

it considers necessary, the Board may, onits 
own initiative or upon application, revoke 
a certification if it determines that a 
bargaining agent no longer represents the 
majority of employees ina unit. s.51(1) 


Where the Board directs a vote of the 
employees, it may revoke a certification if: 


a) amajority in the unit vote in favour of 
the revocation, or 


b) atleast 70% vote, and a majority of 
those voting are in favour of the 
revocation. s.51(1.1) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Newfoundland 
Sn ee SS eee 
NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 
] No previous collective [ (see next page) | 
agreement 


Either party may give notice to 
commence bargaining. s.72 


Prior to the expiry of collective 
agreement 


Notice is given by either party 
not more than 60 days and not 
less than 30 days before the 
expiration of the agreement or 
within such other period as 
may be provided in the 
agreement. s.73 


Statutory obligation 


Parties must commence to 
bargain in good faith within 
20 days after notice has been 
given or such further time as 
they may agree upon. ss.74, 75 


Statutory freeze following 
notice to bargain 


An employer may not alter 
rates of wages or any other 
term or condition of employ- 
ment without the consent of 
the bargaining agent until a 
collective agreement is entered 
into or renewed, or the parties 
have acquired the right to 
strike or to lock out. However, 
alterations may be made with 
the approval of the Board. 
ss.74,75 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) Newfoundland 


FAILURE TO SETTLE DISPUTE 


Subsequent agreement 


At the request of either party or on 
his/her own initiative, the Minister 
may appoint one or more 

conciliators. s.79 


rst agreement 


At the request of either party and 
after any investigation he/she 
considers necessary... 5.80.1 


the Minister asks the the Minister coesnoxess Upon a request for a conciliation 
Board to inquire into the the Board to inquire into board or at any time, the Minister Report to Minister within 14 days 
dispute, 5.80.1 OGD: BEDS) may appoint a mediator. Any prior (extension possible). s.102 
: conciliator’s appointment is 
terminated. s.80 
A = 
The Board decides The Board decides > 
to settle terms and not to settle the 
conditions fora dispute. 5.80.1 
first agreement, At the request of either party, or The Minister decides not to appoint 
which becomes FF in any other case where he/she a conciliation board. ss.94,95 
binding on the Report to Minister within 14 days considers it advisable, the Minister = 
parties for one (extension possible). ss.80, 111 may appoint a conciliation board. 
year. ss.80.1, 80.3 = ss.80, 103 
——— —— 
i= = 
———— Report to Minister within 14 days Where either party has requested 
The parties may by Where the parties so agree in (extension possible). Report sent conciliation board, 15 days after 
mutual agreement writing, the report becomes binding, forthwith to the parties and may be such request or, if the Minister has 
vary the terms and [ss 80, 116 made public by the Minister. ss.111, deferred consideration of the 
conditions. s.80.1 112 request until he/she receives a 
conciliator’s report, 15 days after 
that date... ss. 94,95, 97 
Anemployer or its agent may not threaten 7 days after the Minister receives the 
to shut down of move a plant, or any part report... 55.94, 95 
thereof, in the course of a dispute, 5.26 s 
After the right to strike or to lock out is the parties are eligible to strike or to 
acquired, of at any other time, the Minister lock out. ss. 94,95, 96 
may appoint a conciliator or mediator, 
s,B0(5) 


Where the continuance of a strike poses a threat to an Industry or region in the province, the| 
Lieutenant-Governor in Council may order the bargaining agent to conduct a secret vote on 
the resumption of work, and the Minister may require that an officer of his department be 
present during the conduct of the vote. s.98 


Upon request or on his/her own initiative, 
the Minister may appoint an industrial 
inquiry commission and refer matters i" 
dispute to it for inquiry and report, 54 


ra a ee ee IE 
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REQUIREMENTS CONCERNING LEGAL STRIKES Newfoundland 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ee ee ee ee a ee 


Vo strike until the bargaining agent is entitled to require the employer to commence | 
yargaining. ss. 94,96 


A trade union not entitled to bargain collectively cannot declare a strike. s.96 
strike action is prohibited: 


» while an agreementis in force, except in the case of a dispute respecting the revision of a 
provision of a collective agreement; s. 95 


® until the parties have bargained collectively in good faith and failed to conclude an 
agreement; ss, 94,95 


® until 7 days after the Minister has received the report of the conciliation board; or 


® until 15 days after the Minister has received a request from either party to appoint a 
conciliation board and no notice has been given by the Minister or he/she has notified the 
party so requesting that he/she will not appoint a board. Where the Minister defers 
consideration of such a request until after receipt of the report of a conciliation officer, 
the period within which he/she must decide whether to appoint a conciliation board does 
not commence until the date on which such report is received. ss.94, 95, 97 


When the bargaining agent is entitled to require the employer to commence bargaining, a 
strike vote may be held only if the parties have bargained collectively in good faith and 
failed to reach an agreement and after certain delays relating to conciliation (see 
prerequisites to legal strike). 5.94 


[A strike vote is not mandatory 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Newfoundland 


EE —————————_—_$_$<_<$_$<$<_<$_$_$_$_$_ 


BARGAINING AGENT EMPLOYER 


SS ee ag ee a ee Paes 


Duty of fair representation Compulsory deduction of union dues 


At the request of the bargaining agent, a collective agreement must include a provision 


An employee who claims to be aggrieved because his/her bargaining agent has failed to 1 

act in good faith in the handling of a grievance filed in accordance with any procedure requiring the employer to deduct an amount equal to regular union dues from the wages of 

established by it and to which he/she has not been given ready access may complain in affected employees, whether or not they are members of the union, and remit the amount 
to the union without delay. This clause does not apply to the construction industry. s.83.1 


writing to the Board. The complaint must be made within 90 days from the date on which 
the grievance first arose. s.126(1), (2) 


Limitations on the application of union security clauses requiring dismissal 


An employee who claims that he/she has been unfairly expelled from a trade union may 
make a written complaint to the Board. Following an investigation and after giving the 
parties concerned an opportunity to be heard, the Board may dismiss the complaint or order 
that the employee be reinstated in the union and may order further that the complainant 
be reinstated in his/her employment. s.30(3), (4), (5) 


A provision of a collective agreement is not valid if it requires an employer to discharge an 
employee because he/she is or continues to be a member of, or engages in activities on 


behalf of, a union other than a specified trade union. s.32 


TRADE UNION ACT (R.S.N.S. 1989, c.475) 


CERTIFICATION OF TRADE UNIONS 
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Nova Scotia 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


ee Se eee Se ee eS —E Le 


Atany time. s. 23(2) 


Certified trade union but no agreementin 
force 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s. 23(3) 


Agreement in force (3 years or less) 

Within 3 last months of its operation. s. 23(4) 
Agreement in force (more than 3 years) 
During the 34th, 35th and 36th months of 
the agreement; during the last 3 months of 
each year that the agreement continues to 


operate after the 3rd year, or during the last 
3 months of operation. s. 23(5) 


Where application refused 


No new application by the same applicant 
fora period determined by the Board. 


Tio certified trade union, no agreement 


s. 25(16) 


* The term "Board" means the Labour 
Relations Board. 


"Unit" means a group of two or more | 
employees, and "appropriate for collective 
bargaining", with reference to a unit, means 

a unit that is appropriate for such purposes 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 

are employed by one or more employers 

s. 1(1)x) 


The Board determines whether the unit is 
appropriate for collective bargaining and it 
may include employees in it or exclude them 
from it. s. 25(4) 


Community of interest among the 
employees in such matters as work location, 
hours of work, working conditions, and 
methods of remuneration will be considered 
by the Board in determining the appropriate 
bargaining unit. s. 25(14) 


Upon an application made by an employer, if 
the Board is satisfied that such employer is 
engaged in manufacturing at two or more 
interdependent manufacturing locations 

in the province, it will order that the 
appropriate unit is one comprising all 
employees at all such locations, subject only 
to the normal exclusions. s. 26(2), (3) 


An application may not be made: 


a) more than one year following the 
commencement of production at the 
second manufacturing location or atan 
additional manufacturing location of an 
employer already covered by such an 
order of the Board; or 


b) if certification or voluntary recognition 
has been granted with respect to one or 
more locations. s.26(4), (6) 


A trade union claiming to have as members 
in good standing not less than 40% of the 
employees in a unit may apply for 
certification. s. 23(1) 


The Board then takes a vote to determine 
the wishes of the employees concerned. 
Normally, the vote is to be conducted no 
more than five working days after receipt by 
the Board of the epplication and three 
working days after the Board's notices are 
received by the employer. The Board may 
delay the vote if it decides that 
investigations are required. s. 25(1), (3) 


If it is satisfied that less than 40% of the 
employees in the unit are members in good 
standing, it will dismiss the application; if 
the percentage is 40% or more, it will 
conduct a vote (it may dismiss the 
application if misleading membership 
evidence is filed). s. 25(7), (11) 


If the majority of the votes cast are in favour 
of the trade union, the Board will grant 
certification. It may, however, dismiss the 
application in case of significant 
contravention of the Act or regulations by 
the union. s. 25(8), (10) 


When any contravention of the legislation 
by the employer results in the vote not 
reflecting the employees’ true wishes, the 
Board may certify the trade union if it is 
satisfied that it represents at least 40% of 
the employees in the unit. s. 25(9) 


Timeliness of application 


If no agreement is in force, at least 12 
months after certification; if an agreementis 
in force, same timeliness as for certification. 
$.29 


Criteria 


When it is satisfied that a significant number 
of members of the trade union allege that 
such union is not adequately fulfilling its 
responsibilities or no longer represents a 
majority of the employees in the unit, the 
Board may, upon application for revocation, 
order the taking of a vote to determine the 
wishes of the employees and may revoke or 
confirm the certification in accordance with 
the result of the vote. s.29 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may give notice to 
commence bargaining, 5.33 


Prior to expiry of collective 
agreement 


Either party may give notice to com- 
mence bargaining within 2 months 
preceding the date of expiry of the 
agreement. 5.34 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time 
as they may agree upon. 5.35 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent or the Board 
until a new collective agreement is 
concluded or the parties have 
acquired the right to strike or to 

lock out. 5.35 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 
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Nova Scotia 


At the request of either party or on 
his/her own initiative, the Minister may 
appoint a conciliator. s.37 


Report to Minister within 14 days 
(extension possible). The conciliator 
notifies the parties that he/she has sub- 
mitted areport. 5.38 


a 


The Minister may appoint a mediator at 
anytime. s.40 


With the permission of the Minister, 
the mediator makes a report which Is 
deemed to be a conciliator’s report 
$40 


14 days after the report is 


sent tothe Minister. s.47 


If a conciliator or mediator is 
unsuccessful, both parties jointly or 
severally, may request a conciliation 
board within 14 days after the Minister 
receives the report. ss.39, 40(4) |} 


F = 
Report to Minister within 14 days 
(extension possible). Report sent 
forthwith to the parties and may be 
made public by the Minister. ss.68, 69 
——3 


= i 


7 days after the Minister receives the | 
report... 5.47 
b — 


after 48 hours’ notice to the 
Minister... 5.47 


the parties are eligible to 
declare a lockout, or to 

strike when such action is 
supported by a vote. 5.47 


If the parties so agree, the 
recommendations become 
binding. s.72 


The Minister may appoint a mediator atany time. $40 


Upon request or on his/her own initiative, the Minister may_ 
appoint an industrial inquiry commission and refer matters in 
dispute to it for inquiry and report. $.73 
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REQUIREMENTS CONCERNING LEGAL STRIKES Nova Scotia 
_—————— ee. eee 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


RE Se Sg ae Re a ae ele ee 


No strike is permitted until: 7] 

@ the trade union is entitled to require the employer to bargain; s. 47(1) 

@ the parties have bargained collectively and have failed to conclude an agreement; s.47(1) 

® either aconciliator has been appointed and 14 days have elapsed since he/she has 
submitted a report to the Minister or a conciliation board has been established and 7 days 
have elapsed since the Minister has received its report (no strike may occur more than 
6 months after the expiration of either of these delays unless either party has thereafter 
requested conciliation services and the times have again expired); s. 47(1), (2) 

© 48 hours after a strike notice has been received by the Minister. s. 47(3) 


No strike is permitted where: 


® anagreementis in force, except respecting a dispute arising with reference to a provision 
expressly subject to revision during the term of the agreement; s. 48 


© avote of both employers and employees is in favour of the acceptance of the report of a 
conciliation board. s. 49(1) 


L —! 


is taken and the majority of the employees concerned vote in favour of the strike. s. 47(3) 


No strike may be declared until a vote by secret ballot of the employees in the unit affected | 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


—— 


An employer is prohibited from refusing to employ or to continue to employ or from 
discriminating against any person in regard to employment or any term or condition of 
employment because the person has participated in a legal strike. s. 53(3)(a) 


An employer is prohibited from suspending, disciplining, discharging, or otherwise 
penalizing an employee by reason of his/her refusal to perform all or some of the duties 
and responsibilities of another employee participating in a legal strike. s. 53(3)(c) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Nova Scotia 


BARGAINING AGENT EMPLOYER 


: 


Limitations on the application of union security clauses requiring dismissal Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of wages for the 
payment of initiation fees and union dues. Unless a collective agreement provides 
otherwise, an authorization continues in force for at least 3 months and thereafter until 
revoked. s. 60(2), (5) 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments, and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s. 54(e) 


A provision of a collective agreement is not valid when it requires an employer to discharge 
an employee because he/she is or continues to be a member of another trade union or 
engages in activities on its behalf. s.59(2) 


LABOUR RELATIONS ACT (R.S.0. 1980, ¢.228, as amended) 


CERTIFICATION OF TRADE UNIONS 


“1 


Ontario 


aE Ee eee ee eee 


TIMELINESS OF APPLICATION 


= 


No certified trade union, no agreement 


At any time. s.5(1) 


Certified trade union but no agreement 


12 months after date of certification. s.5(2) 


Voluntarily recognized trade union but no 
agreement 


Where the bargaining rights have not been 
terminated, 12 months after the recognition 
agreement is entered into. s.5(3) 


Agreement in force (3 years or less) 


Within the 2 last months of its operation. 
5.5(4) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of 
Operation, during the last 2 months of each 
year that the agreement continues to 
Operate, or during the last 2 months of 
Operation. s.5(5) 


Agreement in force (for further term(s)) 


During the last 2 months of each year of the 
further term(s) or of the operation of the 
agreement. s.5(6) 


Inall cases 
Application is subject to delays related to 


Senile, mediation, strike, or lockout. 
5.61 


— 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
= 
“Bargaining unit" means a unit of employees If the Board is satisfied that not less than \lTimetiness of application a 


appropriate for collective bargaining, whether 
itis an employer unit or a plant unit or a sub- 
division of either of them. s.1(1) 


The Board* determines the appropriateness of 
units, and a unit must consist of more than one 
employee. s.6(1) 


The Board may certify a trade union pending 
the final resolution of a dispute concerning the 
composition of the unit. s.6(2) 


A group of employees who exercise technical 
skills or who are members of a craft and, as 
such, are distinguishable from other employees 
is considered by the Board to be a unit appro- 
priate for collective bargaining if certain con- 
ditions are met. Persons commonly associated 
in their work and bargaining may be included 
in the unit. s.6(3) 


A unit consisting solely of professional engi- 
neers or dependent contractors is considered 
to be appropriate but, if a majority so wish, the 
Board may include other employees. s. 6(4), (5) 


Security guards may not be included ina 
bargaining unit with other employees. s.12 


* The term "Board" means the Labour Relations Board. 


45% and not more than 55% of the 
employees in the bargaining unit are 
members of the trade union, it must direct 
that a representation vote be taken. The 
Board may do so when itis satisfied that 
more than 55% belong to the union. s. 7(2) 


The Board will certify the trade union if more 
than 50% of the ballots taken in a vote are 
cast in its favour and, in other cases, when it 
is satisfied that more than 55% are members 
of such union. s. 7(3) 


When the true wishes of the employees are 
not likely to be ascertained because of a 
contravention of the Act by the employer, 
the Board may certify the trade union if itis 
of the opinion that such union has adequate 
membership support. s.8 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
35% of the employees in the unit are mem- 
bers of the union at the time the application 
ismade. s.9 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 
representation votes to determine 
employees’ wishes. s. 103(2), (5) | 


Same as for certification. s.57(1), (2) 
Criteria 


Upon application by any of the employees, 
the Board must ascertain that not less than 
45% of the employees in the bargaining unit 
have voluntarily signified in writing that 
they no longer wish to be represented by the 
trade union. |fso, a representation vote is 
taken. ss.57(3), 103(2) 


Decertification takes place when more than 
50% of the ballots are cast in opposition to 
the trade union. s.57(4) 


A certificate obtained by fraud may be 
revoked at any time by a declaration of the 
Board. s.58 


Upon application by an employer or any 
employees, decertification may take place 
with or without a representation vote when 
there is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
$.59 


First collective agreement 


Where the Board orders a settlement, no 
application may be considered until after the 
agreement is settled (timeliness is the same 
as if there was a negotiated agreement) 


s.40.a(23) 


b 
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CERTIFICATION OF TRADE UNIONS (continued) Ontario 


eee 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


———— et a nn 


Where application refused 


The Board may bar an unsuccessful applicant 
for a period not exceeding 10 months 
s.103(2)(i) 


First collective agreement 


Where the Board orders a settlement, no 
application may be considered until after the 
agreement is settled (timeliness is the same 
as if there was a negotiated agreement). 
[ses a(24) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


[iw 


lo previous collective agreement | 


Following certification, the trade 
union must give notice to commence 
bargaining. s.14 


Prior to expiry of collective 
agreement 


Either party may give notice to 
commence bargaining within 90 days 
before the expiry of the agreement or 
in accordance with provisions in the 
agreement relating to termination or 
renewal. s.53(1), (2) 


Statutory obligation 


The parties must meet within 15 days 
from the giving of the notice, or with- 
in such further period as they may 
agree upon, and must bargain in 
good faith. ss.15, 54 


Statutory freeze following notice to 
bargain 


When no collective agreement isin 
Operation, except with the consent of 
the other party, there may not be any 
alteration in the rates of wages, other 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or 
the employees. The freeze applies 
until the parties have acquired the 
right to strike or to lock out, or the 
bargaining rights have been 
cancelled. s.79(1) 


FAILURE TO SETTLE DISPUTE 


(see next page) 


] 
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Ontario 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


44 


Ontario 


FAILURE TO SETTLE DISPUTE 


First agreement —— | 


Either party may apply to the Board for a settlement. The 
Board makes its decision within 30 days. If certain attitudes 
of the employer or bargaining agent are found to have 
caused an impasse, the Board directs the settlement of the 
dispute. s.40a.(1), (2) 


The Board orders the 
settlement of the 
dispute by a board of 
arbitration. The Board 
arbitrates itself when 
requested by both 
Parties within 7 days 

s.40a (3) 


The Board decides not 
todirect the 


settlement of the 
dispute 


Minister appoint a conciliator 


(ss 


Either party may request that the 


=== 


fj Report to the Minister within 14 
days (extension possible). 5.18 


If conciliator is unsuccessful, the 
Minister shall: 


decide not to establish 
a conciliation board 


s.19(b) 


board. s.19(a) 


within 30 days 


$32 


The Minister may 


appoint a mediator 
Matters in dispute are 
submitted to arbitra- 

tion. Asettled agree- 

ment is effective for 2 

years. s.40a.(12), (17), 
(18) 


After the commencement of a strike, the Minister may direct a 


vote of the employees in the bargaining unit on the employer's 
last offer. 5.39 


14 days after 
notification of this 
decision... s.72(2)(b) 


The Minister may, on the joint 
request of the parties, appointa 
mediator selected by them. Any 


prior conciliator’s appointment is 


terminated. 5.17 


| 


Report to the Minister within 30 
days (extension possible). 5.33 


| 


establish a conciliation 


Report to the Minister 


(extension possible) 


The parties may agree to submit 


their dispute to binding 
arbitration. 5.38 


[svbiect to delivery 
delay: by hand, one 
day; by mail, two 
days... s.113(3) 


the parties are eligible 
to strike or to lock out 
s.72 


is released to the 
parties 


Before or after the commencement of a strike, the employer 
may make one request for a vote of the employees in the unit 
On its fast offer and the Minister will order such a vote. $.40 


7 days after the report 


$.72(2)(a) 


out. 


At any time after the conciliation procedures have been 
exhausted, either the employer or the trade union may apply 
to the Conciliation and Mediation Services Branch of the 
Ministry of Labour for the appointment of a mediator. Such 
appointment has no effect on the abllity to strike or to lock 


The Minister may appoint an industrial inquiry commission and 
refer matters in dispute to it for inquiry and report, $.35 


The Minister may appoint 2 disputes advisory committee to 
assist the parties at any time during bargaining, either before 
or after a strike or lockout, where it appears that conciliation 
and mediation procedures have been exhausted. 5.37 
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REQUIREMENTS CONCERNING LEGAL STRIKES Ontario 


PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 


A Ng ga | 


Strike action is prohibited: A strike vote is not mandatory 


@ where the Board has ordered the settlement of a first collective agreement by A strike vote or a ratification vote taken by a trade union must be by secret ballot. All 
arbitration; s.40.a(13) employees in the bargaining unit are entitled to participate in a strike or ratification vote 
and must have ample opportunity to do so. s.72(4), (5), (6) 


@ while a collective agreement isin operation; s.72(1) 


© until the Minister has appointed a conciliator or a mediator; and 


@ until 7 days after the Minister has released to the parties the report of a conciliation STRIKEREECACEMENTS REINSTATEMENTANDIOTHERIEHOMISIONS 


board or mediator (this is subject to delivery delay); or Se ey 


© until 14 days after the Minister has released to the parties a notice that he/she does not Where the Board directs the settlement of a first collective agreement by arbitration, 

consider it advisable to appoint a conciliation board. This is subject to delivery delay. employees affected by a strike or lockout must be reinstated in accordance with an 

$s.72(2), 113(3) agreement between the parties or on the basis of length of service, except as may be 
directed by the Board for the purpose of allowing the resumption of normal operations. 
This requirement applies regardless of the presence of replacement employees but does not 
apply where, because of the permanent discontinuance of all or part of his business, the 
employer no longer has persons engaged in performing work of the same or a similar 
nature to work which the employee performed before the work stoppage. s. 40.a(13),(14) 


No person, employer, employers’ organization, or person acting on their behalf may retain 
the services of a professional strikebreaker, and no one may act as such. A "professional 
strikebreaker” is a person not involved in a dispute whose primary object, in the Board's 
opinion, is to interfere with, obstruct, prevent, restrain, or disrupt the exercise of any right 
under the Act in anticipation of, or during, alegal strike or lockout. s.71a 


Where an employee engaging in a legal strike makes an unconditional application in 
writing to his/her employer, within 6 months from the commencement of the strike, to 
return to work, the employer must reinstate the employee in his/her former employment 
unless it no longer has persons engaged in performing work of the same or similar nature or 
the operations concerned have been suspended or discontinued for a valid reason 
Discrimination is prohibited in offering terms of employment to such an employee, when 
such discrimination is based on the exercise of alegal right. s.73 | 


—— 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


eee 


BARGAINING AGENT 


j Duty of fair representation 


A trade union representing employees in a bargaining unit is prohibited from acting ina 
manner that is arbitrary, discriminatory, or in bad faith in the representation of any 
employee in the unit, whether or not such person is a member of the trade union. s.68 


Operation of hiring halls 


Where, pursuant to a collective agreement, a trade union is engaged in the selection, 
referral, assignment, designation, or scheduling of persons to employment, it may not act in 
a manner that is arbitrary, discriminatory, or in bad faith. s.69 


Limitations on the application of union security clauses requiring dismissal 


A trade union may not require an employer to discharge an employee because he/she has 
been expelled or suspended from membership in the trade union or such membership has 
been denied or withheld because of a discriminatory application of membership rules or 
due to certain actions of the employee (i.e., membership in another trade union, activity 
against the trade union or on behalf of another trade union, reasonable dissent, or refusal 
to pay unreasonable fees, dues or other assessments). s.46(2) 


against a trade union or whose activity against it or on behalf of another trade union has 
been instigated by management or has involved its participation or support. s.46(3) 


4 


EMPLOYER 


6 


Ontario 


E Prohibition does not apply to an employee who has engaged in unlawful activity 


Compulsory deduction of union dues 


Except in the construction industry, upon a request from the trade union, there must be 
included in the collective agreement a provision requiring the employer to deduct from the 
wages of each employee in the unit, whether or not he/she is a member of the union, the 
amount of the regular union dues and to remit that amount to the trade union without 


delay. s.43(1) 


The Board may exempt religious objectors from such a provision or a requirement to belong 
to a trade union as a condition of employment as long as the amounts of any initiation fees, 
dues, or other assessments are paid to a charity. The charity is mutually agreed upon by the 

employee and the union; failing an agreement, a registered charitable organization may be 
designated by the Board. s.47(1) 


The exemption from a provision of a collective agreement requiring membership ina trade 
union as a condition of employment, or the payment of dues to a trade union, applies to 
those employed at the time the agreement is first entered into and only during the term of 
such agreement. It does not apply to employees whose employment commences after the 
signing of the collective agreement. s.47(2) 


7 a ae ee a ee Ea ace 
— | 1 


LABOUR ACT (R.S.P.E.1. 1988, c.L-1, as amended) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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Prince Edward Island 


DECERTIFICATION 


No certified trade union, no agreement 


At anytime. s. 12(2) 


Certified trade union but no agreement 


10 months after certification; the Board* may 
consent to an earlier application. s. 12(3) 


Trade union and expired agreement 


When notice to bargain has been given, 
10 months after the expiration of the 
agreement; the Board may consent to an 
earlier application. s. 12(7) 


Agreement in force (2 years or less) 


During the last 2 months of operation. s. 12(4) 


Agreement in force (more than 2 years) 


During the 23rd and 24th months of the term, 
during the last 2 months of each subsequent 
year or during the last 2 months of operation. 
s. 12(5) 


Agreement in force (for further term(s)) 
During the last 2 months of each year of the 
further term or of the operation of the agree- 
ment. s. 12(6) 


Where strike or lockout in effect 


No application may be made without the 
Consent of the Board. s. 12(8) 


Where application refused 


The Board may prescribe a waiting period 
efore anew application may be made by the 


same applicant. s. 13(7) 


"Unit" means a group of employees whether 
itis an employer unit or a plant unit ora 
subdivision of either. s.7(1)(n) 


The Board may include or exclude employees 
in order to make a unit appropriate for 
collective bargaining or for other good 
reason. s.13(2) 


Whenever it deems it necessary, the Board 
will take a representation vote. s.13(3) 


The Board will certify the trade union when 
satisfied that a majority of the employees in 
the unit wish it to be their bargaining agent. 
s.13(5) 


The representative character may be 
determined by a vote in favour of the union 
by a majority of eligible employees in the 
unit who exercise their right to vote 

s.13(4), (8) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid. s.14 


— 


* The term "Board" means the Labour Relations Board. 


— 


Timeliness of application 


Same as for certification. s. 20(4) 
Criteria 


An employer, any employee, or the trade 
union concerned may apply to the Board for 
the revocation of certification on the ground 
that the union has lost the support of the 
majority. s.20(1) 


If the Board is satisfied that the majority of 
the employees in a unit no longer wish the 
trade union to represent them, it will revoke 
the certification. s.20(2) 


Whenever it deems it necessary, the Board 


will take a vote. s.20(4) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Prince Edward Island 


oe 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


= 


At the request of either party or on his own 
initiative, the Minister may appointa 
conciliator, who arranges a meeting of the 
parties forthwith. s.25 


j No previous collective agreement 


Either party may give notice to 
commence bargaining. s.21 


Prior to expiry of collective agreement 


The conciliator must report to the Minister 
within 10 days of his/her first meeting with 


Either party may give notice to 
commence bargaining within the time 
prescribed by the agreement or, if not 
specified, at least 2 months before the 
expiry date, 5.23 


the parties (extension possible). s.26 


The Minister may appoint 
aconciliation board s.27 


The Minister does not 
appoint a conciliation 
board or mediator; 14 
days after the Minister 
receives the conciliator's 


Statutory obligation 


The parties must commence to bar- 
gain within 20 days after notice has 
been given or such further time as 


may appoint 
5.34 


they may agree upon, ss.22, 24 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent until a col- 
lective agreement is entered into or is 
renewed, or the parties have acquired 
the right to strike or to lock out 
$s.22(b), 24(b) 


Report to Minister within 
14 days (extension 
possible), Reportsent 
forthwith to the parties 
and may be made public 
by the Minister. 5.32 


The parties may agree to. 
be bound by the board's 
or mediator's recommen- 
dations. ss. 33,34 


7 days after the Minister 
receives the report... 5.41 


report 


$4) 


The Minister may establish an industrial inquiry commission 
and refer matters in dispute to it for inquiry and report. $.42 


the parties are eligible to 


declare a lockout, or to 
strike when such action is 
supported by a vote s.41 
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REQUIREMENTS CONCERNING LEGAL STRIKES Prince Edward Island 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


Se ee SS aes 


No strike during the term of an agreement, except if it contains a reopener clause for 
renegotiation of wages. ss.36, 41(3) 


No strike until the parties have bargained collectively and: 


a) until 14 days after the report of the conciliator was filed with the Minister and a 
conciliation board or mediator has not been appointed, or 


b) until 7 days after the report of the conciliation board or mediator was filed with the 
Minister. s.41(3) 


No strike is permitted until after a vote has been taken by secret ballot of the employees in 
the unit affected as to whether to strike and the majority of the employees voting isin 
favour. Such a vote may not be taken until the prerequisites toa legal strike have been met. 
s.41(4) 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


: 


Upon the termination of a legal strike or lockout, the employees affected are entitled to be 
reinstated in their employment without discrimination according to the terms and 
conditions of employment then in force. s.9(3) 


This requirement does not apply where, due to a decline in business, the operations or the 
functions (including similar work) performed by the employees before the work stoppage, 
have been suspended or discontinued. Should those operations be resumed, the employees 
who were on strike or locked out must be reinstated first. s.9(4) 


The employment of replacement employees is deemed to be terminated at the end of the 
strike or lockout, subject only to the terms and conditions of any return to work agreement 


(22) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Prince Edward Island 


BARGAINING AGENT EMPLOYER 


ewe: 


Limitations on the application of union security clauses requiring dismissal Authorization to deduct union dues 


Where there is no check-off provision in a collective agreement, the employer must make 
the deduction of initiation fees and dues if the bargaining agent makes application to the 
Minister for the taking of a vote in respect of such deductions and a majority of the 
employees in the unit are in favour and if each individual employee signs a written request 
to that effect. Such request may not be revoked within six months from the date it is made. 
3.45 


No bargaining agent may require an employer to discharge an employee for non- 
membership in a trade union if membership is not available to the employee on the same 
terms and conditions generally applicable to other members. s.9(9) 


LABOUR CODE (R.S.Q. 1977, ¢.C-27, as amended)* 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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Quebec 


DECERTIFICATION 


At any time if there is no other application 
concerning all or some of the employees. 
$.22(a) 


First filing rule: the first filing of a petition 
for certification, regarding non-unionized 
employees, renders inadmissible any similar 
petition filed in the days following. s.27.1 


Certified trade union but no agreement 


6 months after the right to strike or to lock 
out is acquired, where the dispute has not 
been submitted to arbitration and no legal 
strike or lockout is in progress. s.22(c) 


Agreement in force 


From the 90th to the 60th day before the 
date of expiration of the agreement or of its 
renewal or the expiration of an arbitration 
award replacing an agreement. s.22(d) 


Where application refused or withdrawn 


No renewal of application for 3 months, 
unless the petition is not admissible because 
of the first filing rule or the withdrawal 
occurs following a merger of school or 
Municipal corporations, an integration of 
Personnel within an urban community, or 
the establishment of a transit commission 
s.40 


= 
No certified trade union | 


IThe right to be certified applies to all the | 
employees of an employer or to employees 
who constitute a separate group according 
to an agreement between the employer and 
an association of employees, ascertained by 
a certification agent, or according to the 
decision of alabour commissioner. s.21 


Asingle employee may form such a group 
except in farming operations, where the 
minimum requirement is 3 ordinarily and 
continuously employed persons. s.21 


A labour commissioner has the power to 
settle, after an investigation, any matter 
relating to the bargaining unit and the 
persons contemplated by it and may for that 
Purpose modify the unit proposed by the 
petitioning association. ss.28(d), 32,39 


= = 


= 
An application for certification is made to 5 
the labour commissioner-general (within the 
Department of Labour) and is referred toa 
certification agent or a labour commissioner. 
$$.24,25 


If the parties agree on the bargaining unit 
(even if there is some disagreement as to the 
inclusion of certain employees), the 
certification agent will certify the employee 
association when he/she is satisfied it is 
representative (i.e., absolute majority). 
$$.21,28 


If the certification agent determines that 
35% to 50% of the employees in the unit are 
members of the association, he/she will hold 
a ballot and certify it if it obtains the 
absolute majority of those having the right 
to vote. ss.21, 28(b) 


A labour commissioner is appointed instead 
of a certification agent in the following 
circumstances: 


@ there is already a certified association; 

@ there is more than one association 
applying for certification; 

@ the certification agent believes that there 
is interference on the part of the 
employer with the employees’ association, 
or a complaint has been filed in this 
respect; 

® certification has not been granted by the 
certification agent because of the lack 
of representative character ora 
disagreement of the parties on the 
bargaining unit. ss.28(e), 31 


*Not included in this summary are amendments adopted in December 1987 (Bill 30) which, on this date, are notin force. 


eliness of application 


= 


Same as for certification. s.41 
Criteria 


A labour commissioner may cancel the 
certification: 


a) if the association has ceased to exist, or 


b) ifitno longer represents a majority of 
the group for which it was certified. 


An employer may request a labour 
commissioner to examine these 2 criteria. 
3.41 


The Labour Court may order the dissolution 
of an association if it is proven that it is 
dominated or financed by the employer or 
its representative. The association has an 
Opportunity to be heard and to attempt to 
prove thatitis blameless. 5.149 


— 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS (continued) 
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APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


SS ESE ee ee i ia ~~ 


Failure to file agreement with the office of 
the labour commissioner-general 


An application for certification may be made 
by another association 60 days after the 
signing of a collective agreement or of any 
amendment thereto until such agreement or 
amendment has been filed. s.72 


A labour commissioner decides whether the 
petitioning association is representative 
after investigating the question in any 
manner he/she thinks advisable, including by 
calculating membership or holding a vote 

by secret ballot. 5.32 


A labour commissioner must order a vote by 
secret ballot when an association has as 
members 35% to 50% of the employees in 
the unit. Only the association(s) comprising 
each not fewer than 35% of the employees 
and the certified association, if any, may 
compete for election. This requirement for 
a vote does not apply when one of the 
associations has the absolute majority of the 
employees. s.37 


Where a vote involves more than 2 
associations which, together, obtain an 
absolute majority of the votes of eligible 
employees, without any having an absolute 
Majority, the labour commissioner orders a 
new vote by secret ballot excluding the 
association with the fewest votes. s.37.1 


Where a vote involves 2 associations, the 
labour commissioner certifies the one which 
has obtained more votes if they, together, 
obtain an absolute majority of the votes of 
eligible employees. s.37.1 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Quebec 
NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 

5 7 all Upon written applicat he M 

No previous collective agreement p. en application to the Minister by At the request of either party or on his/her 
both Parties, a dispute is submitted to an Own initiative, the Minister appoints a 

Either party must give to the other party arbitrator whose decision is final and conciliator. ss.54,55 
at least eight days’ written notice of the binding. The parties may, however, agree to 
time and place its representatives will be amend the award. 5.58, 74, 92, 93 


ready to meet. s.52 


Prior to expiry of collective agreement 


A notice of meeting may be given by 
either party within 90 days preceding 
expiration, unless another delay is 
provided inthe agreement, s 52 


Report to Minister if he so 
requests. s.57 


Copy to Minister 


Upon written request of 
either party 


The party who gives a notice of meeting 

must send a copy thereof to the Minister 
on the same day. The latter immediately 
informs the parties of the date of receipt 
$52.1 


First agreement 


The Minister does not submit 
the dispute to an arbitrator 
$8.93.1,93.2,93.3 


The Minister submits the 
dispute to an arbitrator 
$$.93.1,93.2,93 3 


90 days after the Minister has 
received a copy of the notice 
to bargain (if no notice has 
been given, itisdeemedto 
have been given at the expiry 
of the agreement or arbitral 
award, or 90 days after 
certification)... 5.58 


Statutory obligation 


After a notice of meeting has been given, 
negotiations must begin and be carried 


on diligently and in good faith. s.53 If he/she believes that a settle- 


ments unlikely within a rea- 
sonable time, the arbitrator 
informs the parties and the 
Minister that he/she will 
determine the content of the 
firstagreement s.93.4 


Statutory freeze after certification or the 
termination of a collective agreement 


No employer may change the conditions 
of employment of its employees without 
the written consent of the bargaining 
agent. The freeze applies until the right 
to lock out is acquired or an arbitration 
award is handed down. s. 59 


the parties are eligible to 
declare a lockout, or to strike 

when such action is supported 
by a vote. ss. 202,58 


The award (min. 1 year, max 
2 years) is binding on the 

parties, which may agree to 
amend its content. s.93.9 


During the freeze, it is forbidden to 
advise or enjoin employees not to con- 
tinue furnishing their services under the 


same conditions of employment. s.60 
— =) 


The Act respecting the Ministére du Travail gives the Minister 
of Labour the power to appoint a special mediator at any time. 
s.i$ 
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REQUIREMENTS CONCERNING LEGAL STRIKES Quebe 
SS 


PREREQUISITES TO LEGAL STRIKE 


Istrike action is prohibited: 


© until 90 days after reception by the Minister of a copy of the notice to commence 
bargaining (if no notice has been given, it is deemed to have been given at the expiry of 
the agreement or arbitral award made in lieu of it, or 90 days after certification); s.58 


e fromthe time an arbitrator informs the parties that he/she will determine the content of 
a first agreement; s.93.5 


@ if anemployee association has not been certified; s.106 
@ during the period of a collective agreement, except where such agreement has a clause 


permitting the revision thereof by the parties and the conditions for a legal strike have 
been observed. s.107 


Remarks 


Following a petition for certification or for reconsideration or cancellation of certification, 
the labour commissioner concerned may order the suspension of negotiations and of the 
delay for exercising the right to strike. s.42 


The employee association must notify the Minister in writing within 48 hours following the 
declaration of a strike and indicate the number of employees in the bargaining unit. s.58.1 


Limitation on the right to strike in public services 


Among others, "public services" include municipalities; intermunicipal agencies; telephone 
services; fixed-schedule land transport such as a railway or subway; transport by bus or 
boat; gas, water or electric utilities; home garbage removal; and ambulance services 
$.111.0.16 


Essential services 


On the recommendation of the Minister, the Government, if of the opinion that astrikeina 
public service might endanger the public health or safety, may, by order, require an 
employer and a certified association to maintain essential services in the event of a strike. 
Such order must be made not later than 15 days before the certified association concerned 
acquires the right to strike. The parties must then negotiate and forward their agreement 
on essential services to the Conseil des services essentiels (Essential Services Council). Ifno 
agreement is reached, the certified association must send to the employer and to the 
Council a list of the essential services that must be maintained. This list may not be 
amended thereafter, except at the request of the Council. ss.111.0.17, 111.0.18 


= 


STRIKE VOTE 


[No strike may be declared unless it has been authorized by secret ballot decided by a 
majority vote of the members of the certified employee association who areinthe 
bargaining unit and who exercise their right to vote. The employee association must inform 
its members of the taking of the vote at least 48 hours in advance. It must also notify the 
Minister in writing within 48 hours after the vote if the result is in favour of the strike. s.20.2 


Remark re: ratification vote 
A collective agreement may not be signed until it has been authorized by secret ballot 


decided by the majority of the members of the certified association in the unit who exercise 
their right to vote. s.20.3 


PROHIBITIONS REGARDING STRIKEBREAKERS 


SE eEEESnEE EERE 


= 
An employer is prohibited from using the services of replacement employees in an 
establishment affected by a legal strike or alockout. The types of persons covered by the 
prohibition are as follows: 


a) persons hired between the day negotiations begin and the end of the strike or lockout; 
b) employees of other employers and subcontractors; 


°) members of the bargaining unit involved (unless an agreement has been reached by the 
Parties; in designated public services, unless the trade union has submitted a list of 
essential services to be maintained or the Government has suspended the right to strike 
because of insufficient essential services); 


d) persons employed by the employer in another establishment; 

e) persons who are not employees under the Code (managers, foremen, etc.) that the 
employer employs in another establishment (unless employees of that establishment 
belong to the unit involved in the work stoppage); 


f) employees in the establishment who do not belong to the bargaining unit on strike or |, 
locked out. s.109.1 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Quebec 


PREREQUISITES TO LEGAL STRIKE 


PROHIBITIONS REGARDING STRIKEBREAKERS 


Dee SS 


Where, following any recommendations that it may make to amend the agreement or list, ] 
the Council considers that the services provided for therein are insufficient or are not 
rendered during a strike, it must make a report to the Minister and inform the public of its 
content. ss.111.0.19, 111.0.20, 111.0.21 


Strike notice 


In addition to the prerequisites to a legal strike mentioned above, a certified association ina 
public service must give a written strike notice of at least 7 juridical days to the Minister and 
the employer, and also to the Council when an order has been made regarding the essential 
services to be maintained. Such notice may be renewed only after the day indicated as the 
time of the beginning of the strike. In the case of a public service for which an order has 
been made, no strike may be declared unless, at least 7 days before its beginning, an 
agreement or list regarding essential services has been forwarded to the Council (and also 
to the employer in the case of alist). s.111.0.23 


Suspension of the right to strike 


Ifitis of the opinion that the essential services provided for or actually rendered where a 
strike is apprehended or in progress are insufficient and that it endangers public health or 
safety, the Government, on the recommendation of the Minister, may suspend the right to 
strike in a public service for which an order has been made regarding maintenance of those 
services. The suspension has effect until it is proved to the Government that, where the 
right to strike is exercised, essential services will be sufficiently maintained in that public 
service. §.111.0.24 


Alockout is prohibited in a public service contemplated by an order regarding the 
Maintaining of essential services. s.111.0.26 


Remedial powers 


Where a lockout, a strike, a slowdown, or another concerted action contrary to law affects 
Oris likely to affect the provision of a service to which the public is entitled or, where the 
essential services prescribed ina list or agreement are not provided during a strike, the 
Council is empowered to intervene to make an inquiry, attempt to bring the parties to reach 
asettlement of the conflict and, if necessary, order the parties to implement the remedial 
Measures required in the circumstances. ss.111.16, 111.17, 111.18 


In addition, an employer is prohibited from using, in another of its establishments, the 
services of an employee who is a member of the unit on strike or locked out. s.109.1 
Employers are exempted from the anti-strikebreaking provisions to the extent necessary to 
ensure compliance with a violated agreement, list, or order pertaining to essential services 
(see item c) above). s.109.2 


Employers are not prevented from taking necessary measures to avoid the destruction or 
serious deterioration of property, as long as those measures are for conservation and are 

not designed to enable production of goods or continuation of services, which would not 
otherwise be permitted. s.109.3 


Upon application, the Minister may dispatch an investigator to ascertain whether the 
provisions mentioned above are being complied with. The investigator makes a report to 
the Minister and sends a copy of the report to the parties. s.109.4 


At the end of a strike or lockout, any affected employee is entitled to recover his/her 
employment by priority over any other person, unless the employer can produce a good and 
sufficient reason for not recalling such employee. Any disagreement between the employer 
and the certified association relating to the non-recall of an employee must be submitted to 
arbitration as if it were a grievance within 6 months from the date when employment 

|| should have been recovered. s.110.1 | 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Quebec 


— 
EMPLOYER 


BARGAINING AGENT 


; 


Duty of fair representation Compulsory deduction of union dues 


A certified association is prohibited from acting in bad faith or in an arbitrary or 
discriminatory manner or showing serious negligence in respect of employees in the 
bargaining unit it represents. s.47.2 


An employer must withhold from the salary of every employee who is a member of a 
certified association, or who is included in the represented bargaining unit, the amount 
stated as an assessment by such association. s.47 


If an employee who has been the subject of a dismissal or of a disciplinary sanction believes 
that the association does not represent him/her fairly, he/she may submit a written 
complaint to the Minister of Labour within six months. If a complaint is made, the Minister 
appoints an investigator who endeavours to settle it. If no settlement is reached within 

30 days of the appointment of the investigator, or if the association does not carry out the 
agreement, the employee may, within the following 15 days, request the Labour Court to 
refer his/her claim to arbitration. If the Court authorizes arbitration, the association pays 
the employee's costs. ss.47.3, 47.4 and 47.5 


Limitations on the application of union security clauses requiring dismissal 


A collective agreement is not binding on an employer regarding the dismissal of an 
employee for the sole reason that his/her union membership has been refused, deferred, 
suspended, or cancelled, except in the following cases: 


a) the employee has been hired contrary to a provision of the agreement; 


of management, in an activity against the certified association. s.63 


b) the employee has participated, at the instigation or with the direct or indirect | 


TRADE UNION ACT (R.S.S. 1978, c. T-17, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Saskatchewan 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


SSS a 


Certified trade union but no agreement in 
force 


Not less than 30 days or more than 60 days 
before the anniversary date of certification. 
5. 5(k) (ii) 


Agreement in force 


Not less than 30 days or more than 60 days 
before the anniversary of the effective date 
of the agreement. ss. 5(k)(i), 33(5) 


Where application refused 


No subsequent application that is the same 
or substantially the same before 6 months 
unless the Board* abridges that period. 

I: 5(b) 


The Board may make an order determining 
whether the appropriate unit of employees 
for the purpose of bargaining collectively 
shall be an employer unit, craft unit, plant 
unit, a subdivision thereof, or some other 
unit. s. 5(a) 


* The term "Board" means the Labour Relations Board. 


in determining what trade union, if any, ] 

represents a majority of employees in an 
appropriate unit, the Board may, at its 
discretion, direct that a vote be taken by 
secret ballot of all employees eligible to 
vote. s. 6(1) 


The Board orders such a vote where: 


a) anorder exists determining that another 
trade union represents the majority of 
employees in the unit; and 


b) 25% or more of the employees in the 
unit have within 6 months preceding the 
date of application indicated that the 
applicant union is their choice as 
representative for the purpose of 
collective bargaining 


It may, however, refuse to hold the vote if 
satisfied that another trade union represents 
a clear majority of the employees in the unit 
or when it has taken a vote, within six 
months, upon an application by the same 
union regarding the same unit. s. 6(2) 


Votes ordered by the Board are by secret 
ballot and conducted under its supervision. 
s. 7(1) 


Ina vote, if a majority of those eligible to 
vote cast ballots, a majority of the voting 
employees determines the trade union that 
represents the employees. s.8 


L J 


The Board may rescind an order determining 
that a trade union represents a majority of 
employees in an appropriate unit if: 


a) there isan agreement in existence, 
upon application during a period of not 
less than 30 days or more than 60 days 
before the anniversary of the effective 
date of the agreement; 


b) there isno agreement and an appli- 
cation is made during a period of not 
less than 30 days or more than 60 days 
before the anniversary date of the 
order to be rescinded or amended; or 


¢) the Board is satisfied that the order was 
obtained by fraud (it then rescinds the 
order). ss. 5(k),16 


NOTICE TO BARGAIN 


j Prior to expiry of collective 
agreement 


Either party may give notice not less 
than 30 days or more than 60 days 
before the expiry date of the 
agreement. s.33(4) 


Statutory obligation 


Where notice is given, the parties 
must forthwith bargain collectively in 
good faith. ss, 2(b), 33(4) 


Statutory freeze when no collective 


agr ent is in force or during 
con ion 


No employer may change rates of 
wages, hours of work, conditions or 
tenure of employment, benefits or 
privileges until collective bargaining 
has taken place respecting the change 
(unless the trade union concerned has 
not been certified), and until any 
[fepore board has submitted its 


report. s.11(1)Q),(m), (3), (4) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


The parties may submita 
dispute to the Labour 
Relations Board. s.24 


The finding of the Board is 
final and binding on the 
parties. s.24 


No conciliation board Is 


established 


At the request of either party or both of 
them or on his/her own initiative, the 
Minister decides to establish a conciliation 
board. ss.22, 23, Sask. Reg. 20/67: 5.2 


The board reports to the Minister within 14 


days (extension possible). Sask. Reg. 20/67 
gs.11, 16 
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Saskatchewan 


— 


f Report to be sent forthwith to the parties to 


accept or reject. It is available for publica- 
tion. Sask. Reg. 20/67: ss.13,14 


= 


After 48 hours’ notice to the 
other party... 5.11 


the parties are eligible to 


declare a lockout, or to strike 


when such action is supported 
byavote s.11 


If the parties agree in writing, 
the board's recommendation 


becomes binding. Sask. Reg 
20/67: s.15 


Whena strike has continued for 30 days, the trade union, the employer, or employees involved in the strik 

[ , H * e 
(representing atleast 100 or 25% of those in the unit) may apply to the Board ey vote to be conducted 
among the striking employees to determine whether a majority of those voting, whose ballots are not 
spoiled, are in favour of the employer's final offer. Every affected employee who has not secured 
permanent employment elsewhere is entitled to vote. Such vote is held at the di: i 
may be ordered only once for any strike. 5,45 reer ol ie eereane 


itis an unfair labour practice for an employer, its agent, etc. to 


threaten to shut down or move a plant, etc., in the course of 2 
dispute. s.11(1){i) 
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REQUIREMENTS CONCERNING LEGAL STRIKES Saskatchewan 
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PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


7 


Strike action is prohibited: 1 


@ while an application is pending before the Board or any matter is pending before a board 
of conciliation appointed under the Act; s.11(2)(b) 


© during the term of a collective agreement. s.44(2) 

Strike notice 

The trade union must give the employer or its agent at least 48 hours’ written notice of the 
date and time the strike will commence. It must, promptly thereafter, serve a similar notice 


to the Minister or his/her representative. s.11(6) 


Strikes during the period of an election 


The Labour-Management Dispute (Temporary Provisions) Act gives the Lieutenant Governor 
in Council the power to prohibit a strike during an election where, in his/her opinion, a 
labour-management dispute creates a situation of pressing public importance or endangers 
(or may endanger) the health or safety of any person in the province. s.14 


Itis an unfair labour practice for an employee, a trade union, or any other person to declare, 
authorize, or take part ina strike unless a strike vote has been taken by secret ballot among 
all employees in the unit affected by the collective bargaining and a majority of those 
voting have voted in favour of a strike. No strike vote by secret ballotis required ina 
bargaining unit of 2 employees or less. s.11(2)(d) 


Upon application by the employer, trade union, or affected employees, the Board may 
decide to supervise, conduct, or scrutinize a strike or ratification vote or a vote on the 


employer's final offer. ss.11(8) and 45(2) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Saskatchewan 


BARGAINING AGENT 


EMPLOYER 


a ee ee ee en 


Duty of fair representation 


Every employee has the right to be fairly represented in grievance arbitration proceedings 
by the trade union certified to represent the bargaining unit, in a manner that is not 
arbitrary, discriminatory, or in bad faith. s.25.1 


Limitations on the application of union security clauses requiring dismissal 


A trade union or any person is prohibited from seeking to have an employee discharged for 
failure to acquire or maintain membership in a trade union, where such membership is a 
condition of employment and the employee tenders payment of the periodic dues, assess- 
ments, and initiation fees uniformly required as a condition of acquiring and maintaining 
membership. Such employee is then deemed to maintain his/her membership in the trade 
union. ss.11(2)(e), 36(3) 


——— 


members. s.5(I) 
a 


Compulsory deduction of union dues 1 


Upon the request of a union representing a majority of employees ina bargaining unit, a 
collective agreement must contain a clause compelling every employee who is or becomes a 
member of the union to maintain his/her membership in the union as a condition of 
employment and every new employee to join the union within 30 days after the 
commencement of the employment. s. 36(1) 


Non-union members of the bargaining unit are required, as a condition of employment, to 
tender to the union the periodic dues uniformly required to be paid by members of the 
union. s. 36(1) 


Upon a written application of an employee and upon request of a union representing the 
majority of employees, the employer must deduct union dues, assessments, and initiation 
fees from the employees’ wages and periodically remit these to the union. s. 32(1) 


The Board may issue an order excluding from the bargaining unit an employee who objects 
to membership in or financial support of a union as a matter of conscience based on reli- 
gious training or belief. This excluded employee must pay to a charity mutually agreed 
upon by the employee and the union or designated by the Board if no agreement is reached 
an amount at least equal to the amount of dues and assessments payable by union 


TECHNOLOGICAL CHANGE 


PROVISIONS 


(December 1, 1990) 


ee a 
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TECHNOLOGICAL CHANGE 
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TECHNOLOGICAL CHANGE LEGISLATION IN CANADA | 


In view of the impact that technological changes have on job content and employment security, 
several jurisdictions in Canada - the federal jurisdiction, British Columbia, Manitoba, New 
Brunswick, and Saskatchewan - have adopted provisions relating to them in their general 
collective bargaining statutes. 


In the federal jurisdiction, the railway “run throughs" of the early 1960s are regarded as 

the catalyst which led to the adoption of the legislation The “run throughs" were so named 
because of the replacement of steam driven locomotives by diesels which did not require as 
many stopping points to refuel or undergo servicing. This entailed significant changes in the 
terms and conditions of railway employment as well as the disappearance of certain types of 
jobs. The ensuing Freedman Industrial Inquiry Commission on the introduction of technological 
change in the railway industry held that the matter of trains running through terminals (and, by 
implication, other situations involving technological change adversely affecting employees in 
their working conditions) should be subject to negotiations. In 1972, technological change 
provisions were incorporated into the Canada Labour Code and, at about the same time, similar 
legislation was passed in British Columbia, Manitoba, and Saskatchewan. In New Brunswick, the 
technological change legislation is recent; it was adopted in 1989 


The legislation adopted in New Brunswick differs from the technological change provisions 
existing at the federal level, and in British Columbia, Manitoba, and Saskatchewan. I|n the latter 
jurisdictions, the provisions are generally applicable during the period when a collective 
agreement isin force. They provide for amechanism that a bargaining agent can use to open 
an otherwise closed agreement so that negotiations can be held on the introduction ofa 
technological change in the workplace. In New Brunswick, the legislation applies during the 
negotiations taking place prior to the signing of a collective agreement. It requires that all 
agreements contain provisions on technological change, or provide for an advantage or 
obligation replacing such provisions. Following is a more detailed examination of the 
legislation existing in those jurisdictions. 


FEDERAL, BRITISH COLUMBIA, MANITOBA, AND SASKATCHEWAN 


In British Columbia, the legislation requires that every collective agreement contain provisions 
for settling, without stoppage of work, by arbitration or other method, all disputes relating to 
adjustment to technological change during the term of the agreement. It also provides that ifa 
collective agreement does not contain provisions for adjustment to technological change, the 
Minister responsible for labour may appoint someone to investigate the matter, and may order 


provisions for that purpose which are deemed to be part of the collective agreement. 


7 


In addition to the legislation just described, British Columbia requires a notice of technological 
change and, if the terms of a collective agreement are not sufficient to deal with the effects of a 
technological change, the law provides for a procedure permitting the opening of the agree- 
ment, and negotiations over the effects resulting from the change. These provisions, as well as 
similar legislation at the federal level and in Manitoba, and Saskatchewan are described below. 


Coverage 


The workers covered by the technological change provisions in these jurisdictions are those who 
negotiate work contracts through a bargaining agent, however, there are situations where the 
legislation will not apply, such as when a notice of technological change has been given by the 
employer before a collective agreement is signed (the delays vary) or when the agreement 
contains adequate provisions pertaining to the change. 


Definition of technological change 


In the four jurisdictions, there are similarities and differences in the way the term "techno- 
logical change" has been defined. Following are three paragraphs that can be found in those 
definitions 


Technological change is: 


1) the introduction by an employer into its work, undertaking or business of equipment or 
material of a different nature or kind than it previously utilized in the operation of the 
work, undertaking or business; 


2) a change in the manner in which the employer carries on the work, undertaking or business 
that is directly related to the introduction of that equipment or material; 


3) the removal by an employer of any part of its work, undertaking or business 


Wording identical or very close to paragraphs 1 and 2 is found in the definition of “techno- 
logical change” contained in the Canada Labour Code and the legislation of British Columbia, 
Manitoba, and Saskatchewan. However, in the federal jurisdiction and Manitoba, both con- 
ditions described in these paragraphs must be present for the definition to be met. Also, with 
respect to paragraph 2, British Columbia does not use the word “directly”. 


pacorsen 3 is found only in the Saskatchewan legislation and has the effect of broadening its 
eTinition. 
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In British Columbia, it is specified that "technological change” does not include normal layoffs 
resulting from a decrease in the amount of work to be done. 


Technological changes requiring a notice 


In the four jurisdictions, a written notice to the bargaining agent is required if an employer 
proposes to effect a technological change that is likely to affect the terms and conditions or 
security of employment of a significant number of its employees covered by a collective 
agreement. In Manitoba, the application of the legislation is potentially broadened by the fact 
that a notice is also required where a technological change is likely to alter significantly the 
basis upon which the collective agreement was negotiated. In Saskatchewan, the notice must 
also be given to the Minister responsible for labour. 


Length of technological change notice 


When required, the notice of technological change to a bargaining agent is longer under 
federal jurisdiction than in the provinces. Since 1984, the Canada Labour Code has provided for 
a notice of at least 120 days, while the legislation of British Columbia, Manitoba, and 
Saskatchewan provides for at least 90 days 


Content of notice 


Under the federal legislation and that of British Columbia, Manitoba, and Saskatchewan, a 
notice of technological change must provide such information as the nature of the change, the 
date on which it is to be implemented, the approximate number and type of employees likely to 
be affected, and, except for British Columbia, the effect it is likely to have on the terms and 
conditions or security of employment of those affected. 


In the federal jurisdiction, on request from the bargaining agent, the employer is also required 
to provide a statement in writing setting out a detailed description of the nature of the pro- 
posed technological change, the names of the employees who are likely to be affected initially, 
and the rationale for the change 


Alleged failure to give appropriate notice 


In the four jurisdictions, a bargaining agent may apply to the labour relations board (federal 
and Saskatchewan) or to an arbitration board (British Columbia and Manitoba) in order to 
obtain a determination as to whether the legislation does apply to a particular situation. 


The labour relations boards and arbitration boards have similar remedial powers, which allow 
them to specify a period (not exceeding the minimum period of notice that should have been 

given) that must elapse before the employer may proceed with a technological change and to 
order the reinstatement of any displaced employee and the reimbursement of lost wages. 


In most cases, a determination that there has been a failure to give appropriate notice is 
deemed to be the notice of technological change that the employer is required to give. 


Opening of collective agreement 


Where a bargaining agent has received notice of technological change or such notice is deemed 
to have been given, in the federal jurisdiction and British Columbia, it can apply to the Canada 
Labour Relations Board (CLRB) or an arbitration board, respectively, for the right toservea 
notice to bargain on the employer in relation to the technological change; in Manitoba and 
Saskatchewan, the bargaining agent may serve notice to bargain without further reference toa 
labour relations or arbitration board. In reaching a conclusion on an application in the federal 
jurisdiction, the CLRB is required to satisfy itself that the change in question would likely 
"substantially and adversely affect the terms and conditions or security of employment of a 
significant number of employees” who are covered by the agreement concerned. (Leave is 
granted automatically where the CLRB has determined that there has been a failure on the part 
of the employer to give appropriate notice.) In British Columbia, the arbitration board must 
have the written consent of the Minister responsible for labour before ordering the beginning 
of negotiations 


Once permission to bargain is given or this right is acquired under the law, the general pro- 
hibition against strikes and lockouts during the course of a collective agreement is lifted, 
provided the conditions for legal strikes or lockouts are met. In Manitoba, unless it is revised, 
the collective agreement is deemed to terminate 90 days after notice to bargain is given or on 
the expiry date if itis earlier. 


The federal legislation specifies that the technological change may not be put into effect until 
an agreement is reached or the right to strike or to lock out is acquired. In Saskatchewan, an 
employer may not implement such change until an agreementis reached or the Minister is 
informed of the failure of the parties to reach an agreement. 


NEW BRUNSWICK 
In New Brunswick, the legislation provides that every collective agreement, entered into or 


renewed on or after April 1, 1989, or still in effect two years after that date, must contain 
provisions concerning technological change. Among other things, these provisions define 
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ineennotoaresl change, require the employer to give reasonable advance notice of technological 
change to the bargaining agent, and describe the contents of the notice. If the parties are 
unable to agree upon the provisions to be included in the agreement regarding technological 
change, either party may give notice in writing to the other party that their differences are 
submitted to arbitration for a final and binding settlement, without stoppage of work. The 
parties to an agreement may opt out of these provisions by expressly stating in their collective 
agreement that a benefit, privilege, right or obligation was agreed to in lieu of the application 
of the technological change legislation. It is specified that this legislation does not apply to the 
construction industry. 


CONCLUSION 


With the adoption of the technological change provisions at the federal level and in British 
Columbia, Manitoba, and Saskatchewan, many observers believed that this legislation would be 
frequently invoked by trade unions whose members are adversely affected by technological 
innovations. In fact, this expectation did not materialize. In the four jurisdictions, technological 
change issues are generally handled in collective bargaining rather than through the triggering 
of the legislative provisions. 


Negotiations over technological change questions also occur in the jurisdictions where there are 
No specific technological change provisions in the collective bargaining statute 


As mentioned previously, in New Brunswick, negotiations must take place to determine the 
content of technological change provisions that must be included in collective agreements. If 
the negotiations fail, and the parties do not opt out of the legislation by replacing the techno- 
logical change provisions with a particular benefit, privilege, right or obligation, one of the 
parties may submit the dispute to binding arbitration. New Brunswick is the only jurisdiction 
providing for this settlement procedure during negotiations over technological change 
questions. 
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NOTE FROM THE EDITOR 


This document is composed of two parts. In the first part, major industrial relations Provisions existing in the various jurisdictions 
across Canada are summarized in tabular form. These notably include the provisions on certification of trade unions, government 
intervention during unsuccessful negotiations, prerequisites to legal strikes, strike votes, strike replacements, and legislation 
pertaining to the payment of union dues. The second Part contains a narrative description of technological change legislation 
existing in certain jurisdictions. 


The legislation studied in this report covers workers in general and does not include special statutory provisions often applying to 
workers in the construction industry and to employees in the public and parapublic sectors such as public servants, teachers, 
hospital workers, policemen and firefighters. 


JURISDICTION OF THE FEDERAL GOVERNMENT AND THE PROVINCES 


Under the Canadian constitution, labour legislation is primarily a provincial responsibility. The federal government, however, 
administers labour affairs in the following industries: 


1) industries of an interprovincial or international character, such as railways, bus operations, trucking, pipelines, ferries, 
tunnels, bridges, canals and telegraph, telephone and cable systems; 


2) all extra-provincial shipping and related services, such as longshoring; 
3) airtransport, aircraft and airports; 

4) radio and television broadcasting; 

5) banks; 


6) works that have been declared by Parliament to be for the general advantage of Canada or of two or more provinces, 
such as grain elevators and uranium mining and processing; and 


7) certain Federal Crown Corporations. 


With respect to the Yukon and Northwest Territories, the Parliament of Canada has enacted legislation granting them the power 
to legislate on labour matters not coming under federal jurisdiction. Asa result, the territorial governments have virtually the 
same legislative powers with regard to labour laws as the provinces. However, to date the Yukon and Northwest Territories have 
not adopted labour laws governing industrial relations in the private sector. For this reason, the applicable legislation in this field 
is the federal law, the Canada Labour Code (Part |). 


MAJOR INDUSTRIAL RELATIONS 


PROVISIONS 


(January 1, 1993) 


CANADA LABOUR CODE (PART !)(R.S.C.1985,c.L-2, as amended) 
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TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 


No certified trade union, no agreement 
Atany time. s.24(2)(a) 


Certified trade union but no agreement in 


force 


After expiration of 12 months from the date 
of certification or, with the consent of the 
Board”, at any earlier time. s.24(2)(b) 


Agreement in force (3 years or less) 


During the last 3 months of operation 
s.24(2)(c) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
operation, and thereafter during the last 
three months of each year that the agree- 
ment continues to operate after the 3rd year 
of operation, or after the commencement of 
the last three months of operation 

s.24(2)(d) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.24(3) 


Where application refused 


No subsequent application from the same 
trade union for the same or substantially the 
same unit for six months unless the Board 
abridges that period. Canada Labour 
Relations Board Regulations, 1992. s.31 


* The term "Board" means the Canada 
Labour Relations Board. 


pe 
"Unit" means a group of two or more 
employees. s.3(1) 


The Board determines the unit that, in 

its opinion, is appropriate for collective 
bargaining and, for such purposes, it may 
include or exclude employees and decide any 
question as to whether a group of employees 
constitutes a unit. ss. 16(p), 27(1), (2) 


Professional employees 


The Board determines that the unit appro- 
priate for collective bargaining is a unit 
consisting of only professional employees, 
unless it would not otherwise be appropriate. 
The Board may decide on the inclusion of 
employees of more than one profession 

and of those performing the functions but 
lacking the qualifications of a professional 
employee. s.27(3), (4) 


Supervisory employees 


The Board may determine the appropri- 
ateness of a unit comprising or including 
employees who supervise other employees 
$.27(5) 


Private constables 


The Board shall not include a private con- 
stable in a unit with other employees. s.27(6) 


Longshoring and other industries 


The Board may determine that the employees 
of two or more employers in the longshoring 
industry, or in an industry ina geographic 
region designated by the Governor in Council 
upon its recommendation, constitute a unit 
appropriate for collective bargaining. s.34(1) 


L 


The Board will certify a trade union if satis- 
fied that a majority of the employees in the 
unit wish to have it represent them as their 
bargaining agent. s.28 


For the purpose of satisfying itself as to the 
wishes of the employees, the Board may 
order that a representation vote be taken 
$.29(1) 


A vote is ordered by the Board where a trade 
union applies for certification as the bar- 
gaining agent for a unit in respect of which 
no other trade union is the bargaining 
agent, and the Board is satisfied that not 
less than 35% and not more than 50% of the 
employees in the unit are members of the 
trade union. s$.29(2) 


Representation votes ordered by the Board 
are conducted under its supervision, and it 
determines the employees that are eligible 
to vote. s.30(1) 


Results are determined on the basis of the 
ballots cast by the majority of employees 
voting. s.31(1) 


If less than 35% of the eligible employees 
actually vote, the representation vote is void. 
s.31(2) 


Federal 


DECERTIFICATION 


Timeliness of application 


Agreement in force 
Same as for application for certification 


except with the consent of the Board. 
s.38(2)(a) 


No agreement in force 


12 months after the date of certification. 
$.38(2)(b) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.38(5) 


Criteria 


A majority of the employees in the unit no 
longer wish to have the bargaining agent 
represent them. Arepresentation vote may 
be held where the Board considers it appro- 
priate. Where no collective agreement isin 
force, the Board revokes the certification 
only if satisfied that the bargaining agent 
has failed to make a reasonable effort to 
enter into one. s.39 


Certification was obtained by fraud (an 


application may then be made at any time by 
a concerned employee, employer or union). 


5.40 
——4 


CERTIFICATION OF TRADE UNIONS (continued) Federal 
88800 ee eee 
TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


86 SS eee 


A recommendation by the Board for desig- 
nation of an industry in a geographic region 
may be made only if, upon inquiry, it is 
satisfied that the employers concerned 
obtain their employees from a group of 
employees whose members are employed 
from time to time by some or all of those 
employers. s.34(2) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Federal 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 
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No previous collective agreement On his/her own initiative, or within 15 days of being 
informed in writing by either party that bargaining has 
Either party may require 


not commenced or that an impasse has been reached, the 
commencement of bargaining. s.48 Minister may 


appoint a conciliation officer. 
872 


Report to Minister within 
14 days (extension possible) 
s.73 


Prior to expiry of collective 
agreement 


establish a 
conciliation 
board ss.72,82 


Either party may require the other 
to commence bargaining within 3 
months immediately preceding the 
date of expiry of the agreement or 
such longer period as may be 
provided. s.49(1) 


appointa 
conciliation 

commissioner 
$.72 


decide not to appointa 
conciliation officer, 
commissioner or board. s.72 


Statutory obligation 


Bargaining in good faith must 
commence within 20 days after the 
notice was given unless the parties 
agree otherwise. 5.50 


Report to Minister within 14 
days (extension possible). s.76 


If conciliation officer 
unsuccessful, within 15 days of 
receipt of report, the Minister 

shall either: 


The parties may 
agree in advance 
that the commis- 
sioner’s or board's 
report will be 


Report sent forthwith to the 
Parties and may be made 
Public by the Minister. s.78 


Statutory freeze following notice to 
bargain 


The employer may not alter rates of decide not to appointa appoint a conciliation binding. s.79 
pay, other terms or conditions of conciliation commissioner commissioner or board 
or board. s.74 74,82 


employment, or rights or privileges of 
the employees or bargaining agent 
until the parties have acquired the 
right to strike or to lock out. Altera- 
tions may be made if the bargaining 
agent gives its consent. 5.50 |} 


7 days after the Minister has 
released the report to the 
Parties...s.89 


the parties are 
eligible to strike or 
to lock out. s.89 


7 days after 
notification of such 
action... 5.89 


After the requirements pertaining to 
legal strikes and lockouts have been 
met, the Minister may direct the 
Board to inquire into the dispute 
5.80 


= 


Upon request or on his/her own initiative, the Minister may, at 


any time, appoint a mediator. 5.105 llBoarddecdesnontocertle 


the dispute The parties 


Board decides to settle terms 
and conditions of a first 
agreement which becomes 
binding on the parties for 
one year. s.80 


continue to be eligible to 
strike or to lock out 


The Minister may appoint an Industrial inquiry commission to 
investigate and report on any dispute or difference or matter 
pifecting industrial relations where he considers it advisable. 
3.10) S 


The parties may by mutual 
agreement amend the terms 
and conditions. s.80 


REQUIREMENTS CONCERNING LEGAL STRIKES Federal 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ae 


—, 
A collective agreement is binding on the parties until the requirements for a legal strike or 
lockout are met. All differences that may arise over the interpretation, application, 
administration or alleged violation of a collective agreement are settled without stoppage 
of work, by arbitration or other method. ss.50, 57, 67(4) 


Strike action is prohibited unless: 
@ notice to bargain has been given; and 


@ the parties have failed to negotiate within 20 days after notice was given or have 
negotiated without success; and 


@ the Minister has received a notice by either party of the failure to settle a dispute or 
acted on his/her own initiative; and 


@ seven days have elapsed from the date on which the Minister: 


notified the parties of his/her intention not to appoint a conciliation officer or 
conciliation commissioner or to establish a conciliation board under section 72; or 


notified the parties of his/her intention not to appoint a conciliation commissioner or to 
establish a conciliation board under section 74; or 


released the report of a conciliation commissioner or conciliation board to the parties. 
s.89(1) 


No employee may participate in a strike unless he/she is a member of a bargaining unit in 
respect of which notice to bargain was given and the conditions itemized above have been 
met. s.89(2) 


Strikes during the period between Parliaments 


Where a strike occurs (or may occur) during the period following the dissolution of 
Parliament for a general election and, in the opinion of the Governor in Council, it adversely 
affects (or would adversely affect) the national interest, he/she may delay any strike action 


until 21 days following the date fixed for the return of the writs. s.90(1) 


The law does not require a strike vote. 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


— 


An employer or its representative is prohibited from refusing to employ or to continue to 
employ any person, from discriminating in any manner in regard to employment or any 
term or condition of employment or from intimidating, threatening or disciplining any 
person because such employee has participated in a legal strike. s.94(3)(a) 


An employer or its representative is prohibited from suspending, disciplining, discharging or 
otherwise penalizing an employee by reason of his/her refusal to perform all or some of the 
duties and responsibilities of another employee participating ina strike or affected by a 
lockout that is legal. s.94(3)(c) 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Federal 
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BARGAINING AGENT EMPLOYER 
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Duty of fair representation Compulsory deduction of union dues 


A trade union or its representative is prohibited from acting in a manner that is arbitrary, 
discriminatory, or in bad faith in the representation of any employee in the bargaining unit 
with respect to rights under the applicable collective agreement. s.37 


Upon a request from the trade union, there must be included in the collective agreementa 
provision requiring the employer to deduct from the wages of each employee in the unit, 
whether or not he/she is a member of the union, the amount of the regular union dues and 
to remit that amount to the trade union without delay. Where an employee is not a 
member of the union, the regular dues do not include any payment for a benefit available 


Operation of hiring halls only to union members. s.70 

In operating a hiring hall pursuant to a collective agreement, a trade union must apply, The Board may exempt religious objectors from such a provision or a requirement to belong 

fairly and without discrimination, rules that it must establish and keep posted, for the toa trade union as a condition of employment, so long as the amount of the regular union 

Purpose of making referrals of persons to employment. s.69 dues is paid to a registered charity. The charity is mutually agreed upon by the employee 
and the union or, failing an agreement, may be designated by the Board. 5.70 

Limitations on the application of union security clauses requiring dismissal = 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s.95(e) 
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CERTIFICATION OF TRADE UNIONS 


Alberta 


TIMELINESS OF APPLICATION 


Following filing of constitution and other 
documents 


No application may be made until at least 

60 days after the applicant union has filed its 
constitution, by-laws or other constitutional 
documents with the Board* (unless the 
Board gives its consent). s.35(1) 


No certified trade union, no agreement 
At any time. s.35(2)(a) 


Certified trade union but no agreement in 
force 


Any time after expiration of 10 months from 
the date of certification. s.35(2)(b) 


Agreement in force (2 years or less) 


Any time in the 2 months prior to the end of 
the term of the agreement. s.35(2)(d) 


Agreement in force (more than 2 years) 


a) Inthe 11th or 12th month of the second 
or any subsequent year of the term, but 
at least 10 months prior to the end of the 
term, or 

b) in the 2 months prior to the end of the 
term. s.35(2)(e),(3) 


Where certification reviewed by the Court 


Any time after expiration of 10 months from 
the date of final disposition, unless the Court 
quashes the decision of the Board to certify 


* The term "Board" means the Labour 
Relations Board. 


the bargaining agent. s. 35(2)(c) 


APPROPRIATE BARGAINING UNIT 


Unit means any group of employees of an 
employer. s.1(1)(y) 


The Board may decide whether a group 

of employees is a unit appropriate for 
collective bargaining and whether a person 
is included in or excluded from a unit. s.11(3) 


The Board may also modify the description 
of aunit applied for, include employees in 
the unit or exclude employees from it, and 
do any other things it considers appropriate, 
if it believes any modified unit is reasonably 
similar to the unit applied for and is appro- 
priate for collective bargaining. s.33(1) 


REPRESENTATION VOTE 


DECERTIFICATION 


An application for certification must be 
supported by evidence, in a form satisfactory 
to the Board, that at least 40% of the 
employees in the unit have indicated support 
for the trade union by: 


a) being members in good standing of the 
trade union, or 

b) applying for membership and paying on 
their own behalf at least $2 within the 90 
days preceding the application, or 

¢)_ indicating in writing their selection of 
the trade union as bargaining agent 
within the 90 days preceding the 
application. s.31 


Before granting the certification, the Board 
must satisfy itself that the employees in the 
unit it considers appropriate for collective 
bargaining have voted by secret ballot ata 
representation vote it has conducted, and 
that a majority of those voting have selected 
the trade union as bargaining agent 

ss. 14(2), 16(2),32(1),56(1) 


The Board must conduct any representation 
vote and complete its inquiries into and con- 


sideration of an application for certification 


as soon as possible. s.32(3) 


— 
An application may be made by the trade ] 
union, the employees in the unit, or the 
employer or former employer to whom the 
bargaining rights relate. s.49(1) 


If an application is made by the employees, it 
must be supported by evidence, ina form 
satisfactory to the Board, that at the time 

of the application at least 40% of the 
employees in the unit had indicated in 
writing their support for the revocation of 
the bargaining rights. s.49(2) 


Timeliness of application 


An application may be made at any time by 
the trade union if no collective agreement is 
in force. With respect to an application by 
the employees, timeliness is the same as for 
certification. s.50 


An employer or former employer may apply 
only when it has not bargained collectively 
with the trade union for at least 3 years after 
certification, provided no agreement was 
entered into, or for 3 years after the first 
date fixed for the termination of the collec- 
tive agreement, if one was entered into. 
s.50(5) 


Where an application has been refused or 
withdrawn, no application that is the same 
or substantially the same may be made for 90 


days unless the Board gives its consent. s.55 


CERTIFICATION OF TRADE UNIONS (continued) 


Alberta 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE 


Criteria 


Where legal strike or lockout in effect 


i 
No application may be made without the 


consent of the Board. s. 35(1) 


Where application refused or withdrawn 


No subsequent application that is the same 
or substantially the same for 90 days unless 
the Board gives its consent. s, 55 


Where certification revoked 


No application from the bargaining agent 
concerned for the same or substantially the 
|eame unit for 6 months. s. 52(2) 


DECERTIFICATION 


Certification is revoked if the Board is 
satisfied that 


a) inthe case of an application by an 
employer or the employees in the unit, 
the results of a representation vote it has 
conducted show that a majority of 
employees voting are in favour of the 
revocation; or 

b) inthe case of an application bya 
former employer, there have been no 
employees in the unit for at least 3 years 
or the bargaining agent has abandoned 
its bargaining rights; and 

c) the bargaining rights of the trade union 
should be revoked. ss. 16(2),51(1),52(1), 
56(1) 


The Board may at any time give notice of its 
intention to decertify, and may do so if it 
receives no objection within 60 days of 
giving the notification. s.53(1),(2) 


The Board must conduct any representation 
vote and complete its inquiries into and 
consideration of an application as soon as 


Possible. s.51(3) 
L _] 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


No previous collective agreement 


Either the bargaining agent or the employer may give 
notice to commence bargaining. s.57(1) 


Prior to expiry of collective agreement 


Either party may give notice to commence bargaining 
not less than 60 days and not more than 120 days prior 
to the expiry of the agreement, or within a longer 
period provided for in the agreement. s.57(2) 


Statutory obligations 


The parties must commence collective bargaining in 
good faith within 30 days after notice is given. s.58(1) 


The parties must exchange bargaining proposals within 
15 days of their first meeting or a longer period they 
may agree upon. s.58(2) 


Statutory freeze following notice to bargain 


An employer may not alter rates of pay, any term or 
condition of employment or any right or privilege of its 
employees or of their bargaining agent. However, 
alterations may be made if they are in accordance with 
an established custom or practice of the employer or 
with the consent of the bargaining agent or in accor- 
dance with a collective agreement that is in operation. 
The freeze applies until: 


a) 30 days after the certification; 

b) if anotice to bargain is served within that 30-day 
period, until 60 days after the date of the notice; 
or 

¢) if anotice to bargain is given when a collective 
agreement isin effect, until a legal strike or 
lockout takes place or the bargaining rights are 


FAILURE TO SETTLE DISPUTE 


(see next page) 


terminated. s.145 _| 


Alberta 
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Alberta 


FAILURE TO SETTLE DISPUTE 


pa 


The Minister may meet with the 
parties and report his/her findings to 
the Lieutenant Governor in Council 
$.110(2) 


The L.G.C. may order emergency 
procedures if, in his/her opinion, 

an emergency exists or may occur in 
circumstances involving (1) damage to 
health or property as a consequence 
of cessation or reduction of utility or 
health services, or (2) unreasonable 
hardship to persons who are not 
Parties to the dispute. s.110(1) 


= 


At the request of either or 
both parties, the Director of 
Mediation Services may appoint 
a mediator or may be required 
to do so by the Minister. 
$.63(1),(2) 


———— 
If there is no settlement 
within 14 days of the later of 
the appointment or of the 
notification of the results of a 
vote on the most recent offer 
presented (or within any longer 
period agreed on by the parties 
or fixed by the Director), the 
mediator shall either: 


Any strike or lockout becomes illegal 1 
after the date fixed in the order and 
the Minister establishes a settlement 
procedure. s.110(3),(5) 


He/she may establish a Public 
Emergency Tribunal as a means of 
settling the dispute. s.111(1) 


=r 


After inquiry, if there isno settlement 
by the date fixed by the Minister, the 
Tribunal makes a binding award on 
unsettled issues. s.111(2),(3) 


notify the parties that he/she 
does not intend to make 
recommendations. s.63(5) 


make recommendations for the 

parties to accept or reject 

within a specified time period. 
s.63(5) 


If there is acceptation by both 
Parties, they must notify the 
mediator accordingly and they 
are bound by the recommen- 
dations. s.64(1) 


If one party accepts the 
recommendations within the 
time fixed by the mediator, 
that party may ask the Board 
to conduct a vote on their 
acceptance or rejection by 
the other party. s.64(3) 


If the recommendations are 
rejected, each party must 

notify the mediator 
accordingly. s.64(2) 


If a vote is requested anda 
Majority of those who vote, 
together with the other party, 
are in favour of accepting the 
recommendations, such recom- 
mendations are binding on the 
Parties. s.68(3) 


The Minister may establish a 
disputes inquiry board. 


s.103(1) 


If there is no settlement within 
20 days (extension possible), 
the board makes recommen- 
dations and sends them to the 
Minister. It may also report 
what, in its opinion, ought to 
be done by each of the parties. 


5.104 


The Minister immediately 
notifies the parties of the 
board's recommendations 

3.104 


Unless a party notifies the 
Minister of its acceptance of the 
recommendations within 10 
days after they have been 
received (or clarified by the 
dispute inquiry board), the 
Board conducts a vote on them 
among those represented by 
that party. s.105(2) 


= 


At any time after notice to bargain is 
given, either or both parties may 
request the Director of Mediation 


Services to provide a mediator to 
informally assist in the negotiations. 
5.6.2 


*this legislation may apply before or after a work stoppage 


After a cooling-off period of 
14 days following the 
notification 


After a cooling-off period of 14 days from 
the date fixed by the mediator for 
acceptance or rejection of the recommen- 
dations or, if a vote is held on them, from 
any later date on which the parties are 
Notified of the results... s.63(6) 


s.63(6) 


and after a 72 hours’ notice to the other 


— 


Ifa mediator has already been 
appointed under section 63 and 
the 14-day cooling-off period 
has expired, 10 days after the 
board's recommendations are 
received or 72 hours after the 
Board notifies the parties of the 
results of a vote on them.. 
5.103(3) 


The parties may agree in 
writing to refer the matters in 
dispute to an arbitration board. 
They must notify the Minister 
of such an agreement. If the 
board is unable to effecta 
settlement, it then makes a 
binding award. ss.91,93 


In case of failure to appoint an 
arbitration board, either party 
may notify the Minister who 
will direct the parties to make 
the required appointment(s), 
and may act on his/her own 
initiative, if necessary. s.92 


If the parties accept the 
recommendations, or if there 
is a vote and the majority of 
those voting as well as the 
other party are in favour of 
the recommendations, they 

become binding. s.105(1),(4) 


At any time after the exchange of 
bargaining proposats, either party 
may make one request to the Board 
to conduct a vote on its most recent 
offer. Ifa majority of those who 
vote accent the offer, it is binding 
onthe parties, ss.67,68(3) 


party, the parties are eligible to strike or 
to lock out when such action is supported 
by a vote. ss.71,76, 88 


The Minister may establish a 
disputes inquiry board after the 
beginning of a strike or lockout. The 
fight to strike or to lock out is not 
affected, ss.103,108 
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REQUIREMENTS CONCERNING LEGAL STRIKES Alberta 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


= ne ee Se 


lian eT a 
Strike action is prohibited unless: 


a) the term of the collective agreement has expired (Unresolved differences that may arise 
over the interpretation, application, operation or alleged violation of a collective 
agreement are settled through a grievance arbitration process.); 


b) astrike vote supervised by the Board has resulted in a majority in favour of a strike; 


c) the results of the strike vote have been filed with the Board, and the vote remains 
current; 


d) strike notice has been given; and 


e) the strike commences on the date and at the time and location specified in the notice or 
in an amendment to the notice if one is agreed to and is permitted under the Act. 
ss.71,103(3), 133, 134 


Also, if a disputes inquiry board has been established before a strike or lockout, no strike 
may take place until at least 10 days after the Minister serves a copy of the board's 
recommendations on the parties or, if the Labour Relations Board conducts a vote on their 
acceptance or rejection, until at least 72 hours after notification of the results of that vote. 
ss.71,103(3) 


Strike notice 


The trade union must give the employer, in writing, at least 72 hours’ notice of the date, 
time and initial location at which the strike will commence. It must, immediately afterward, 
serve a similar notice to the mediator appointed under section 63. s.76(1) 


A strike notice becomes ineffective when a strike does not occur on the date and at the time 
and location specified in it or any amendment to it agreed upon by the parties. Another 
notice must then be served before the strike may occur. ss.77,78 


Duration of strike 


A strike is deemed to end on the expiration of 2 years from the date it commenced. s.88 


Astrike vote supervised by the Board is mandatory. s.71 

No strike vote will be supervised until: 

a) the expiry of the term of the collective agreement; 

b) the formal appointment of a mediator under section 63; and 

<) the expiry of the 14-day cooling-off period preceding a strike or lockout. s.73(2), (3) 


The results of a strike vote are determined on the basis of a majority of those employees who 
actually vote. s.74(3) 


Any question arising with respect to a strike vote must be referred to the Board, whose decision 
is final and binding. s.74(4) 


If no strike occurs within 120 days of the strike vote, the vote is deemed to be void, and astrike 
may not take place unless a new vote is conducted in accordance with the Code. s.75(1) 


No strike vote may be taken after the expiry of two years from the end of the 14-day cooling-off 
period. When such a prohibition is in effect, the dispute is deemed to no longer exist. s.75(2),(3) 


= 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 
Di es 


When a strike or lockout ends as a result of a settlement, the cancellation of bargaining rights, 

or after two years have elapsed since it began, any employee whose employment relationship 
with the employer has not been legally terminated may apply to the employer to return to work 
in preference to any employee hired as a replacement worker. The application for 
reinstatement must be made in writing within 14 days of the date on which the employee learns 
that the strike or lockout has ended (but not more than 30 days after the date it ended) or 
immediately if the work stoppage ends after two years. Where the employer's operations are 
continuing or resuming, and the type of work the employee had performed continues, the 
employer is required to reinstate the employee. If there is no collective agreement in place, the 
reinstatement must be effected on terms agreed upon by the employer and the employee 
without discrimination based on the exercise of a legal right. s.88 


An employer or its representative is prohibited from suspending, disciplining, discharging or 
otherwise penalizing an employee by reason of his/her refusal to perform all or some of the 
duties and responsibilities of another employee participating in a strike. s.147(f) 


An employer or its representative is prohibited from using or permitting the use of a person or 

organization not involved in a dispute and whose primary object, in the Board's opinion, is to 
prevent, interfere with or break up legal activities in respect of a strike or lockout. s.152(1) 

= 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Alberta 
BARGAINING AGENT EMPLOYER 
7 5 
Duty of fair representation Authorization to deduct union dues 
A trade union or its representative may not deny an employee or former employee, who is The employer must, from wages due to the employee, make the payments to the trade 
or was in the bargaining unit, the right to be fairly represented by the trade union with union authorized in writing by the employee. The authorization continues in force for at 
respect to his/her rights under the collective agreement. s. 151(1) least 3 months and thereafter until revoked. s. 25 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 


[| membership. s. 149(g) _| 


LABOUR RELATIONS CODE (S.B.C. 1992, c. 82) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


No certified trade union, no agreement 


Atany time. s. 18(1) 


Certified trade union but no agreement in 
force 


When: 


a) 6months have elapsed since the date of 
certification of a trade union for the 
unit, or 


b) the Board* has consented to an 
application before the expiry of the 
period of 6 months. s. 18(2) 


No application during a strike or lockout 
without the consent of the Board. s. 18(3) 


Agreement in force 


Only during the 7th and 8th months in each 
year of its term or of any renewal or conti- 
nuation thereof. However, an application 
may not be made within 22 months of a 
previous application which resulted ina 
decision by the Board on the merits of the 
application. s. 19(1), (2) 


No application during a strike or lockout 
without the consent of the Board. s. 19(3) 


Exceptions 


a) Atrade union that is a party to the 
collective agreement, but is not certified 
with respect to employees covered by it, 
may apply at any time; and 


b) acouncil of trade unions comprising 
trade unions that are parties to collective 
agreements may apply at any time to be 
certified in place of those trade unions. 


"Unit" means an employee or a group of ~ 
employees, and the expression "appropriate 
for collective bargaining" or “appropriate 
bargaining unit", where used with reference 
to a unit, means a unit determined by the 
Board to be appropriate for collective 
bargaining, whether it is an employer unit, 
craft unit, technical unit, plant unit, or any 
other unit, and whether or not the 
employees therein are employed by one or 
more employers. s. 1(1) 


In determining that a unitis appropriate 
for collective bargaining, the Board may 
include or exclude employees. s. 22(1) 


Dependent contractors may forma 
bargaining unit. Where acertification 
already exists for a group of employees of 
the same employer, the Board must 
determine whether the dependent 
contractors are more appropriately included 
in the existing unit or a separate unit. 

s. 28(1) 


In the case of an application for certification 
concerning supervisory employees and other 
employees, the Board may certify the 
applicant trade union for the unit, for a unit 
of supervisory employees only, or for a unit 
composed of some or all of the other 


s. 18(4) 


employees. s. 29 | 


REPRESENTATION VOTE 
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British Columbia 


DECERTIFICATION 


Where there is no collective agreement or 
certified trade union, an application may be 
made by a trade union claiming to represent 
not less than 45% of the employees ina unit 
If a collective agreementis in force, an 
application may be made by a union 
claiming to have majority support. s. 18(1), 
19(1) 


Where, on the date an application is 
received, the Board is satisfied that not less 
than 55% of the employees ina unit are 
members in good standing of the trade 
union, it must certify the union. s. 23(1) 


A representation vote by secret ballot may 
be ordered by the Board to determine 
whether the employees in an appropriate 
bargaining unit wish to be represented by a 
particular union. s. 24(1), 39(1) 


A representation vote is taken when the 
Board is satisfied that not less than 45% and 
not more than 55% of the employees ina 
unit are membersin good standing of the 
trade union. s. 24(2) 


The vote must be held within 10 days after 
the application or within a longer period 
ordered by the Board if it is conducted by 
mail. $.24 (3) 


The Board may order another representation 
vote if participation by eligible employees is 
less than 55%. s. 24(4) 


Certification takes place if the majority of 
employees in the unit who vote are in favour 

of representation by the trade union. s.25 | 
Se 


* The term "Board" means the Labour Relations Board and "Mediation Division” means the Mediation Division of the Board. 


= 
Certification may be cancelled by the Board 

at any time after it occurs if itis satisfied that 
the trade union has ceased to be a trade 
union or that the employer has ceased to be 
the employer of the employees in the unit 
s. 33(1) 


Mandatory representation vote 


The Board must order that a representation 
vote be taken where at least 45% of the 
employees in the unit sign an application for 
cancellation of the certification. The vote 
must be held within 10 days after the appli- 
cation or such longer period as ordered by 
the Board if it is conducted by mail. s.33(2) 


There may be no application fora 
mandatory vote: 


a) during the 10 months following 
certification, 


b) during the 10 months following a refusal 
to cancel the certification because of an 
unfair labour practice or improper 
interference, or 


¢) during a period determined by the Board 
(minimum 90 days if one is prescribed) 
following a refusal to cancel the 
certification because a majority of votes 
were in favour of the union. ss. 30,33(3) 


The Board may order another representation 


vote if participation by eligible employees is 


less than 55%. s.33(5) 


CERTIFICATION OF TRADE UNIONS (continued) 
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British Columbia 


TIMELINESS OF APPLICATION 


Where application refused 


No new application by the same applicant 
for a period determined by the Board 
(minimum 90 days if such a period is 
prescribed). s.30 


Where certification has been cancelled 
without regard to a vote, due to an unfair 
labour practice or improper interference 


No new application by the trade union for 10 
months. s. 33(7) 


Where certification cancelled 


No application by another trade union for 10 
months unless the Board abridges that 


period. s. 33(10) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


A representation vote may be requested by a 
trade union before the Board determines the 
appropriate unit. When ordered by the 
Board, such a vote has the same effect asa 
standard representation vote if the Board is 
satisfied that not less than 45% of the 
employees in the unit were members in good 
standing of the trade union at the time of 
the application. s. 26 


If, on inquiry, the Board is of the opinion 
that a trade union seeking certification 
would likely have obtained the requisite 
support in the absence of an unfair labour 
practice, it may certify the union. Insucha 
situation, the Board may impose conditions 
on the trade union, and, if the conditions are 
not substantially fulfilled to its satisfaction 
within 12 months or a lesser period it may 
specify, the certification is cancelled. 

s. 14(4)(f), (5) 


The Board may cancel or refuse to cancel 
certification without regard to the result of 
any vote if any employees in the unit are 
affected by an order pertaining toa 
prohibited act, or if it considers that, by 
reason of improper interference by any 
person, a vote is unlikely to disclose the true 
wishes of the employees. s. 33(6) 


Other causes for decertification 


On receipt of an application for cancellation 
of certification, the Board may grant this 
demand if it is satisfied that the trade union 
has abandoned its bargaining rights. 

s. 33(11) 


—$_——4 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS British Columbia 


er nS 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


Jo previous collective agreement | seenextpage | 


Either party may require the other to commence bargaining 
s. 45(1) 


Prior to expiry of collective agreement 


Either party may, at any time within 4 months immediately 
preceding the expiry of the agreement, require the other to 
commence bargaining. s.46(1) 

If a notice is not given 90 days or more prior to the expiry of 


the agreement, the parties are deemed to have given notice 
90 days prior to the expiry. s.46(4) 


Copy to Board 


A copy of the notice to bargain must be sent to the associate 
chair of the Mediation Division of the Board. s. 46(2) 


Statutory obligation 


Bargaining in good faith must commence within 10 days 
after the date of the notice. s.47 


Statutory freeze following notice to bargain 


During negotiations for a first collective agreement, the 
employer may not alter rates of pay or other terms or 
conditions of employment until 4 months after the 
certification of the trade union, unless a collective 
agreement is entered into or an authorization is granted by 
the Board. s.45(1),(3) 


When a collective agreement between the parties has 
expired, the employer or trade union may not, except with 
the consent of the other, alter any term or condition of 
employment. This applies until a strike or lockout has 
begun, anew collective agreement has been negotiated or 
the bargaining rights have been cancelled. s 45(2) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 
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British Columbia 


First agreement 


At the reques; of either party. a mediator is appointed 
oy the associate chair of the Mediation Division if the 
Darties have bargained but tailed to reach an 
agreement and a strike has been authorized by a vote 
neld in accordance with the Code. s. 55(1), (3) 


FAILURE TO SETTLE DISPUTE 


—————— — 


—— 


Tne associate cnair of the Mediation Division may 
appoint a mediation officer at the request of either 
Party, or one may be appointed by tne Minister. s 74(1) 
(3) 


=! 


aS 


JE 


No strike or jockout Is then permitted, unless sucn action 
\s subsequently authorizec in a recommendation of the 


mediator s.55(2) 


Report to associate chair witnir 10 cays of initial 
meeting or 20 days 0° appointment (extention possible) 
At the requests of either party or of the Minister, tne 
reoort may include recommended terms of settiement 
$.7.4(4), (5) 


if there is no settlement within 20 days of the mediator's 
appointment, he/she must recommend terms of an 
agreement to be considered by the parties and/or a 
settlement process, including mediation/ arbitration 
arbitration or allowing the parties to exercise their right 
to strike or to lock out. s.55(6) 


; 


If the mediator's recommended terms of settlement are 
not accepted or an agreement is not concluded within 
20 days of his/her report, the associate chair must either: 


permit the parties to settle 
matters through a strike or 
lockout, s.55(7) 


order mediation/ 
arbitration or arbitration 
No strike or lockout is then 
permitted. The 


recommenced or 
negotiated terms of the 
agreement are binding on 
the parties. s.55(7), (8) 


associate chair informs parties of receipt of report. 
ss. 60, 61 


72 hours after strike or lockout notice and 48 hours after 


The Minister or the associate cnair of the Mediation 
Division do not appoint a mediation officer under 
section 74 


The associate chair of the Mediation Division may 
2ppoint 2 fact finder The parties must then be notified 
s. 7741) 
L 


The Minister may appoint a special mediator 
at any time during a coltective bargaining 
dispute. s.76 


The associate chair of the Mediation Division 
may appoint a fact finder after a strike or 
lockout has commenced. s.77 


= 


| 72 hours after strike or lockout notice... ss. 60, 61 | 


the parties are eligible to strike or to lock out when such 
action is supported by a vote. The party concerned must 
immediately notify the Board in writing of the date any 
strike or lockout commenced. ss. 60,61, 75 


—— 


Report to the associate chair setting out the matters 
agreed on and those remaining in dispute as well as any 
tindinas relevant to the making of a collective 


acreement s. 77{4), /S) 


[tre associate chair must provide a copy of the report to 
the parties, and may make it public. s. 77(6) 


[2 hours after strike or lockout notice and, ifa 

mediation officer has been appointed under section 74, 
48 hours atter associate chair informs parties of receipt 
l of his/her report... ss. 60, 61 


| 


Before the commencement of a strike or tockout, the 
employer may make one request that a vote by secret 
ballot of the employees in the unit be taken on its last 
offer, and the associate chair of the Mediation Division 
will order such a vote. $s. 351), 78(1), (3), (5) 3 


During a strike or tockout, the Minister may direct 4 
vote by secrat ballot of the employees in the bargaining 
unit on the employer's last offer if he/she considers that 
itis in the public interest to do so. ss. 39(1), 76(6) 


The Minister may, on application or on his/her own 
initiative, refer matters in dispute to an industrial 
inquiry commission for investigation and report. if the 
parties agree in writing, the report becomes binding. 
cu 


17 


REQUIREMENTS CONCERNING LEGAL STRIKES British Columbia 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


Se a a | 


Strike action is prohibited during the term of a collective agreement. All disputes arising 
from the interpretation, application or alleged violation of a collective agreement must be 
settled, without stoppage of work, by arbitration or other method. ss. 57, 58, 85 


Unless the parties agree otherwise in writing, itis prohibited to declare a strike: 
@ more than three months after the date of a vote favouring a strike; s. 60(3)(a) 


@ until the trade union gives a written strike notice to the employer and files the notice 
with the Board; s. 60(3)(b) 


© until 72 hours after the notice has been served on the employer and filed with the Board; 
s. 60(3)(b) 


@ ifamediation officer has been appointed under section 74, until 48 hours after the 
associate chair of the Mediation Division informs the trade union that he/she has received 
the report and after the expiration of the 72 hours’ strike notice. s. 60(3)(b) 


Longer period of notice 


On application or on its own initiative, the Board may direct that a longer period of strike 
notice be given for the protection of perishable property or other property or persons 
affected by perishable property. s. 60(4) 


Essential Services 


Either of the parties to a collective bargaining dispute may request the Chair of the Board, 
or the Chair may decide on his/her own initiative, to investigate whether the dispute poses a 
threat to the health, safety or welfare of the public. After receiving a report of the Chair of 
the Board, or on his/her own initiative, the Minister may direct the Board to designate 
essential services that it considers necessary to prevent a danger of this nature that is 
immediate and serious. s. 72(1), (2) 


The Board may appoint one or more mediators to assist the parties to reach an agreement 
on essential services designations. It must then submit a decision regarding essential 
services within 30 days after receiving a mediation report. s. 72(3), (5) 


If the process of designation is initiated before the beginning of a strike or lockout, no work 
stoppage may occur until the process has been completed. s. 72(6) 


Astrike vote may not be taken until the parties have bargained collectively. s. 59(1) 


Unless a legal lockout has lasted for longer than 72 hours, a strike vote is mandatory. The 
result is determined by a majority of those in the unit who vote. s. 59(2), 60(1) 


On application by a person directly affected by a strike vote or an impending strike, or on its 
own initiative, the Board may declare a vote to be void if it is satisfied that it has not been 
held in accordance with the Code or the regulations and may prescribe the terms of any 
subsequent vote. s. 60(2) 


Except as otherwise agreed in writing between the parties, the strike may be declared only 
during the 3 months following the date on which the vote was taken. s. 60(3)(a) 


Remarks re: strike and ratification votes 


Acollective agreement concluded outside the province applies to employees in the province 
who are covered only if it has been ratified by a majority of them. s. 11(2) 


Astrike or ratification vote must be by secret ballot, and the results must be made available 
to the union members and the employer affected. s. 39(1), (2) 


All employees in a bargaining unit, whether or not they are unionized, are entitled to 
participate in strike and ratification votes held by the trade union. If a trade union 
coordinates collective bargaining on behalf of more than one bargaining unit, the ballots 
may not be counted until all units involved have voted. s. 40 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) British Columbia 


PREREQUISITES TO LEGAL STRIKE PROHIBITION REGARDING STRIKE REPLACEMENTS 


Si 


If the required 72-hour (or possibly longer) strike notice period expires without the work During a legal strike or lockout, an employer is prohibited from using the services of the 
stoppage occurring in an establishment affected by essential services designations, the following persons, whether they are paid or not: 

trade union is required to give a new notice of at least 72 hours before commencing a strike. 
s. 60(6) 


a) those transferred, hired or engaged after notice to bargain was given or, in the absence 
of such notice, after the beginning of negotiations; 


b) those who ordinarily work at another of the employer's places of operations; 
¢) those employed, engaged or supplied to the employer by another person. 


These persons cannot be used to perform the functions of any striking or locked out 
employee, or the work ordinarily done by personnel permitted to perform replacement 
work (i-e., consenting members of the bargaining unit concerned as well as managers and 
employees not in the bargaining unit, who work at the place of operations and agree to 
perform such work). s. 68 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES British Columbia 


BARGAINING AGENT 


Duty of fair representation 


A trade union or council of trade unions must not act ina manner that is arbitrary, 
discriminatory, or in bad faith in representing any of the employees ina bargaining unit, or 
in the referral of persons to employment, whether or not they are members of the trade 
union or of a constituent union of the council. s. 12(1) 


Limitations on the application of union security clauses requiring dismissal 


Every person has a right to the application of the principles of natural justice in respect of 
disputes relating to the constitution of a trade union, membership in it, or disciplinary 
action it may take. If a complaint is made and, after having inquired into the matter, the 
Board is satisfied that there has been a contravention of this provision, it may order a trade 
union to reinstate a person to membership and to pay to that person asum equal to wages 
lost due to his/her expulsion or suspension as well as the amount of any related financial 
penalty. s. 10(1), 14(4)(d) 


A trade union or its representative may not require an employer to terminate an employee 
due to his/her expulsion or suspension from that trade union on the ground that he/she is or 
[was a member of another trade union. s.15(2) 


assignor. s. 16(1) 


EMPLOYER 


[e 7 Te 


‘ompulsory deduction of union dues 


An employer or its representative may not refuse to agree with a certified trade union, 
engaged in collective bargaining to conclude a first agreement, that all employees in the 
unit, whether union members or not, will pay union dues. s.6(3)(f) 


The Board may exempt religious objectors from a requirement to belong to a trade union or 
to pay dues, fees or assessments to the union, so long as these amounts are paidtoa 
registered charitable organization that it may designate. Such an employee is not entitled 
to participate in a vote conducted by the union or directed by the Board under the Code 
s.17 


Authorization to deduct union dues 


An employer must honour an employee's written assignment of wages to a certified trade 
union unless the assignment is declared null and void by the Board or is revoked by the 


LABOUR RELATIONS ACT (R.S.M. 1987, c.L-10, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Manitoba 


TIMELINESS OF APPLICATION 


No certified trade union, no agreement 
Atany time. s.34(2) 


Certified trade union but no agreement in 
force 


After the expiry of 12 months from the date 
on which the incumbent bargaining agent 
was certified or from the date on which any 
court proceedings regarding the certification 
were terminated, whichever |s later, or when 
certification is cancelled. s.35(1) 


If an agreement has expired and bargaining 
has taken place, 90 days after termination or 
before if the bargaining agent consents 
5.35(3) 


Agreement in force 


After 6 months from the date on which the 
agreement became effective and before the 
last 3 months of its term. s.35(2)(a),(b) 


Agreement in force (18 months or less) 


During the 3 months immediately preceding 
the last 3 months of the term. s.35(2)(c) 


Agreement in force (more than 18 months) 


During the 3 months immediately preceding 
any anniversary of the date on which the 
agreement became effective or during the 3 
months immediately preceding the last 3 
months of the term. s.35(2)(d) 


= 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


) “Unit” means an employee or a group of 
employees, and the expression “appropriate 
for collective bargaining’ , where used with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it isan employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers. s.1 


In determining whether a proposed unit is 
appropriate for collective bargaining, the 
Board*, if it deems appropriate to do so, may 
alter the description of the unit, include or 
exclude employees or classes of employees or 
create two or more units. ss.39(2),142(5) 


However, the Board may not include ina 
unit professional employees practising a 
profession with other employees unless it is 
satisfied that a majority of the professional 
employees wish to be included in the unit. 
s.39(3) 


Where the Board allows an application for 
certification during a legal strike or lockout, 
unless in its opinion there are compelling 
industrial relations reasons to the contrary, 
the unit is deemed to contain only those 
employees who were in it and on the 
employer's payroll on the last day before the 
work stoppage and who, in its opinion, have 
a continuing interest in the outcome of the 


ees $.35(6) 


* The term "Board" means the Manitoba Labour Board. 


Where the Board is satisfied that any dispute 
as to the composition of the unit cannot 
affect the union's right to certification, it 
may allow certification on an interim basis 
pending a final determination. s.39(4) 


Once it has determined to its satisfaction the 
number of employees in the unit who, as of 
the date of the filing of the application, 
wished to be represented by the union, the 
Board: 


a) certifies if 65% or more; 


b) conducts a vote if 40% or more but less 
than 65%; 


c) rejects the application if less than 40% 
s.40(1) 


Membership in a union is proof of the 
employees’ wishes. Such membership may be 
revoked prior to the date of application 
$.45(1),(2) 


Exceptions 


The Board conducts a vote where a union, 
which has the support of at least 45% of the 
employees in the unit makes an application 
to displace another trade union. s.40(2) 


The Board has discretion to certify a union 
without majority support if it finds that the 
employer has committed an unfair labour 
Practice as a result of which the employees’ 
true wishes are not likely to be ascertained 


and that the union has adequate 
membership support. 5.41 


DECERTIFICATION 


= = 
An application may be made by an employee 
claiming to represent a majority in a unit 
s.49(1) 


Timeliness of application 


Same periods as specified for certification 
when no agreement is in force or there is an 
agreement or a legal work stoppage. s.49(2) 


Exception 


In all cases, at any time with the consent of 
the Board. s.49(3) 


Griteria 


A majority of the employees in the unit who 
Participate in a vote no longer wish to be 
represented by the union. s.51 


Certification was obtained by fraud (an 
application may be made by a concerned 
employee, employer or union). s.52 


Failure by the bargaining agent to exercise 
bargaining rights within 12 months after 
certification or any court proceeding arising 
from it, whichever is later. s.53(1) 


Vote 


The Board conducts a vote when satisfied 
that at least 50% of the employees in the 
unit support the application. It may, 
however, dispense with a vote when the 
application is not opposed by the union. 


By 


TIMELINESS OF APPLICATION 


Agreement in force (1 year and provides for 
successive 1 year term(s)) 


During the 3 months previous to the 3 
months immediately preceding any date on 
which the agreement may be terminated 
s.35(2)(e) 


Agreement in force (first agreement) 


lf the terms and conditions have been settled 
by the Board, no application during the term 
of the agreement. s.35(4) 


Legal work stoppage 


After 6 months from the date of commence- 
ment and with the consent of the Board 
s.35(5) 


Exceptions 


Where the parties to an agreement reach 
settlement within fewer than 30 days from 
the date of giving notice to bargain, on 
application, the Board may require either 
or both of them to show cause why an 
application by another union should not 
be permitted. s.36(1) 


In all cases, at any time with the consent of 
the Board. s.37 


Where application refused 


No application by the same applicant for the 
same unit, part of it, or any unit containing 
the same employees for at least 6 months, 
except as otherwise specified by the Board. 
Manitoba Labour Board rules of procedure 


s.8(14),(15) 
— ————d 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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DECERTIFICATION 


A union, or union representative, must 
provide information to concerned employees 
during certification drives with respect to 
initiation fees and regular membership dues 
The Board will not accept the membership of 
an employee in the union as evidence of 
support, if the employee did not receive this 
information. ss.45(3.1), 45(4) 


The Board may dismiss an application or order 
a vote where It is satisfied that, in the 
solicitation of memberships, the union has 
used intimidation, fraud, coercion, or penalty 
threat. s.45(4) 


In any certification proceeding, the Board 
may order a vote for the purpose of satisfying 
itself as to the wishes of employees ina unit 
or proposed unit. The result of a vote is deter- 
mined by the majority of those who cast a 
ballot. ss.40(3),48(1) 


A vote conducted by the Board in a proposed 
unit may be treated as a representation vote 
once the unit has been determined. s.48(3) 


a 7 = =F 


If the Board is satisfied that less than 50% 
of the employees support the application, 
the Board dismisses the application. s.50(1) 


In any case, the Board may dismiss an 
application without a vote if satisfied that 
bad faith on the part of the employer 
resulted in the bargaining process being 
frustrated. s.50(4) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may require commencement of bargain- 
ing. 5.60 


Prior to expiry of collective agreement 


Not more than 90 days and not less than 30 days 
preceding expiry date. s.61(1) 


Agreement may provide otherwise. s.61(2) 


Revision during term 


Either party may require bargaining, subject to 
Provisions of the agreement. s.61(3) 


Statutory obligation 


Bargaining in good faith must commence within 10 
clear days after notice was given or such further time 
as the parties may agree upon. ss.62, 63(1) 


Statutory freeze after certification or the 
termination of a collective agreement 


An employer may not alter rates of wages or any 
other term or condition of employment. However, 
alterations may be made with the consent of the 
bargaining agent or in accordance with a collective 
agreement that is in operation, or if the bargaining 
rights have been cancelled. The freeze applies until: 


a) 90 days after certification (that period may 
be extended by the Board for a further 
period not exceeding 90 days); or 

b) 12 months after the termination of a 
collective agreement (unless a strike or 
lockout has taken place). s.10(2),(3),(4) 


First agreement 


After a conciliation officer has given 
notice (between 90 and 120 days after 
his/her appointment) that the parties 
have not been able to reacha 
settlement, or after 120 days have 
elapsed since that appointment, and 
90 days after certification (or an 
extension of that period), either party 
may apply to the Board for a settle- 
ment. s.87(1) 


=a 


Iw 1 

Within 10 days after the notice of 
receipt of the application, the parties 
may notify the Board that they agree 
to refer the dispute to an arbitrator 
whose name is specified. The 
arbitrator settles the first collective 
agreement in the following 60 days 
$.87(2), (2.1) 


If the parties do not agree to use the 
services of an arbitrator, the Board 
inquires into the negotiations. Unless 
an agreements concluded within 60 
days after the application, it, withina 
turther 3 days, settles its terms and 
conditions or allows an additional 30 


days of negotiations; if there is no 
settlement, the Board proceeds within 
a further 30 days. s.87(3), (4) 


FAILURE TO SETTLE DISPUTE 
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At the request of either party or on 
his/her own initiative, the Minister 
appoints a conciliation officer. s.67 


Report to Minister within 30 days 
(extension possible). 5.68 


us 


lf the conciliation officer is unsuc- 
cessful, or on his/her own initiative, 


the Minister may appoint a 
conciliation board. s.97 


Where negotiations have 
commenced, the Minister shall, on 
request of both parties, appointa 
mediator selected by them or may 
appoint one on his/her own initiative 
5.95 


JE 


The concil 


Report se 


Minister 


reports to the Minister within 30 days 
of appointment (extension possible) 


and may be made public by the 


liation board or mediator 


nt forthwith to the parties 


If the parties agree in writing, the 
recommendations of the conciliation 
board or mediator are binding. s.106 


ss.103, 104, 105 


is suppor: 


delays re 


The parties are eligible to declare a 
lockout, or to strike when such action 


lockout is not subject to statutory 


mediation). ss.89, 93 


ted by a vote (a strike or 


lating to conciliation or 


nS 


The agreement prepared by the Board 
or an arbitrator is binding on the 
Parties for one year, except to the 
extent that they agree to vary its 
terms and conditions. s.87(7) 


Where collective agreement 
Provisions set outa final settlement 
procedure by arbitration, etc., 

without work stoppage, inconsistent 
collective bargaining procedures of 
the Act do not apply. s.82 


After negotiations have commenced, 
the Minister may appoint 4 mediator if 


he/she considers it advisable to do so. 
5,95(2) 


The Minister may, on application or 
‘on his/her own initiative, refer 
matters in dispute to an industrial 
Inquiry commission for investigation, 
mediation and report. 5,119 
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REQUIREMENTS CONCERNING LEGAL STRIKES Manitoba 
PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 
Strike action ts prohibited Ta secret strike vote is mandatory and is decided by a majority of the employees in the unit 
who cast ballots. Reasonable notice and opportunity to vote must be given by the union 
@ when an application is made to the Board to settle the terms and conditions of a first 3.93 


collective agreement between the parties; s.87(5) 
Remark re: ratification vote 


@ until 90 days after the date on which the union was certified as bargaining agent and any 


extension of that period (not exceeding 90 days) ordered by the Board; s.89(1) Within 30 days of the reaching of agreement between the parties, a vote by secret ballot 
must be held among the union members in the unit on the acceptance or rejection of the 
@ while a collective agreement is in force (All differences that may arise over the meaning, proposed collective agreement. The union must give reasonable notice and opportunity to 
| application or alleged violation of a collective agreement are settled without stoppage of cast a ballot. The question is determined by the majority of those who vote and, if they 
work, by arbitration or other method.); ss.78, 89(2) accept the agreement, it becomes binding on the parties. ss.69, 72(1) 
@ bya trade union that is not entitled to bargain collectively; s.90 This requirement for a ratification vote does not apply to a first agreement settled by the 
Board and to any amendment to a provision of a collective agreement made prior to the 
@ by an employee who is notin a unit for which a trade union is entitled to bargain termination date, unless the agreement provides otherwise. s.69(4) 


collectively; 5.92 


LL — 


© unless a union-conducted vote is in favour of a strike. s.93 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


= ee 


It is an unfair labour practice for an employer: 


® to hire or offer to hire replacement workers, or threaten to do so, prior to or during a 
lockout or legal strike, for any period of time longer than the duration of the work 
stoppage; 


© to refuse to reinstate an employee without a valid reason when a lockout or legal strike 
ends with or without a collective agreement and the work the employee was performing 
is continued (where there is no agreement on reinstatement, it must be done as work 
becomes available according to the seniority of each employee in the unit at the time the 
work stoppage began); 


@ touse, or offer or purport to use, a professional strikebreaker, or to authorize such 
action; a professional strikebreaker is a person not involved in a dispute, and whose 
primary object is to interfere with, obstruct, prevent, restrain or disrupt the exercise of 
any right under the Labour Relations Act in anticipation of or during a lockout or legal 

IL strike. ss.11, 12, 13, and 14 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Manitoba 


a 


PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


$$ 


It is an unfair labour practice for an employer or a bargaining agent to take disciplinary 
action against an employee covered by a collective agreement who refuses to perform work 
which would directly facilitate the operation or business of another employer whose 
employees within Canada are legally on strike or locked out. Disputes concerning the 
refusal may be referred to the Board for a binding decision. An employer is not required to 
Pay wages to an employee for any period during which the employee refuses to perform 
his/her work. s.15 


Itis an unfair labour practice for an employer to discharge or refuse to continue to employ 
or to re-employ, lay off, transfer, suspend, or alter the status of an employee who has 
refused to perform all or any of the duties or responsibilities of an employee who Is on strike 
or locked out, unless it satisfies the Board that its decision was in no way affected by the 
refusal. s.16 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Manitoba 


—-ee ee ee ee 


BARGAINING AGENT 


EMPLOYER 


_,_ 


F 

Duty of fair representation 
t 
In representing the rights of any employee under the collective agreement, the bargaining 
agent or its representative must not act in a manner which is arbitrary, discriminatory, or in 
bad faith or, in the case of a dismissal, fail to take reasonable care to represent the 
employee's interests. s.20 


Limitations on the application of union security clauses requiring dismissal 


A union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the union for a reason 
other than a failure to pay the periodic dues, assessments and initiation fees uniformly 
required to be paid by all members as a condition of acquiring or retaining membership 
s.19(b) 


A provision of a collective agreement is void when it requires an employer to discharge an 
employee because he/she is or continues to be a member of another union or engages in 
activities on its behalf. s.23(3) 


——————— 


I\comeuisary deduction of union dues 


Every collective agreement must contain a provision requiring the employer to deduct from 
the wages of each employee in the unit, whether or not he/she is a member of the union, 
the amount of the regular union dues and to remit the amounts to the union monthly or as 
provided in the agreement. Where the employee is not a member of the union, the amount 
deducted does not include any portion of such dues that is payable in respect of benefits 
available only to union members or in respect of special assessments payable by them 

$$.29, 76 


The Board may exempt religious objectors from being members of and financially 
supporting 4 union, so long as the amount of the regular union dues is paid to a charity 
agreed upon by the employee and the union or designated by it. Such religious objectors 
may be employed or continue to be employed notwithstanding an agreement requiring 


union membership as a condition of employment. ss.76, 77 


INDUSTRIAL RELATIONS ACT (R.S.N.B. 1973, c.l-4, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 


— —a 
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New Brunswick 


DECERTIFICATION 


— = 


No certified trade union, no agreement 


Atany time. s.10(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification or 12 
months after termination of agreement in 
force at the time of certification. s.10(3) 


Recognized union, no agreement 


12 months after the signing of the recog- 
nition agreement (unless the Board* has 
declared that the union was not entitled to 
represent the employees). s.10(4) 


Agreement in force (3 years or less) 


Within 2 last months of agreement. s.10(5) 
Agreement in force (more than 3 years) 
During the 35th and 36th months of the 
agreement and during the last two months 
of any subsequent year or of its operation. 
s.10(6) 


Agreement in force (for further term(s)) 


During the last 2 months of each year of the 
further term or of the operation of the 
agreement. s. 10(7) 


— = 
"Unit" or “bargaining unit" means a group 
of employees and “appropriate for collective 
bargaining’, with reference to a unit, means 
a unit that is appropriate for such purposes 
whether it is an employer unit, craft unit, 
technical unit, professional unit, plant unit, 
or any other unit and whether or not the 
employees therein are employed by one or 
more employers. s. 1(1) 


In the agricultural industry, a unit must 
comprise five or more employees. s.1(5) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.13(1) 


A unit consisting solely of professionals is 
appropriate for collective bargaining but the 
Board may include members of a profession 
with other employees if it is satisfied that 
this is the wish of the majority of such 
members. s.1(5) 


*The term "Board" means the Industrial Relations Board. 


When the Board is satisfied that not less than 
40% and not more than 60% of the 
employees in the bargaining unit are 
members in good standing of the trade 
union, it may direct that a representation 
vote be taken. s. 14(2) 


Certification takes place if more than 50% of 
the ballots of all those eligible to vote are 
cast in favour of the union or more than 60% 
in the unit are members in good standing 
Employees absent from work during voting 
hours and who do not cast their ballots are 
not counted as eligible. s.14(3), (4) 


When the Board is satisfied that more than 
50% are members in good standing as of the 
date of the application for certification, it 
may certify the trade union without taking a 
vote. s.14(1), (5) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
40% of the employees in the unit are 
members of the union at the time the 
application is made. s.15 


Where employee rights under the Act have 
been violated so that the true wishes of the 
employees are unlikely to be ascertained, the 
Board may certify the trade union, if satisfied 
that it has adequate membership support, or 
refuse to certify if such support has been 
obtained by virtue of an unfair labour 
Practice. s.106(8)(e) 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 


representation votes to determine 
employees’ wishes. s.126(2) 


Timeliness of application 
Same as for certification. s. 23(1),(2) 


In certain circumstances, the Board may 
allow an earlier application. An application 
is subject to delays related to conciliation, 
mediation strike or lockout. ss. 23(8), 30 


The Board may refuse to entertain anew 
application by an unsuccessful applicant for 
a period not exceeding 10 months. s.126(2) 


Criteria 


If the Board is satisfied that at least 40% of 
the employees support the application, a 
representation vote is taken. Decertification 
takes place if more than 50% of the ballots 
of all those eligible to vote are cast against 
the union. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 

s. 23(3), (4), (5) 


An application may be made by any 
employee, another trade union, or the 
employer if the Board is satisfied that a 
substantial question exists as to whether 
there is support from a majority of 
employees. s.23(1), (2), (6), (7) 


Decertification may take place with or 
without a representation vote when there 
is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
s. 24(1), (2) 


Decertification may take place at any time: 


a) when there have been no employees in 
the bargaining unit for 2 years, or 


b) when certification was obtained 
fraudulently (an application may be 
made by a concerned employee, 
employer or union). ss. 25, 26 
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CERTIFICATION OF TRADE UNIONS (continued) New Brunswick 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


OO 


In certain circumstances when a collective 
agreement is in force, the Board may give 
consent to an earlier application 

ss. 10(8), 33(3) 


In all cases, an application is subject to delays 
related to conciliation, mediation, strike or 
lockout. s. 11 


Where application for certification rejected 


The Board may prescribe a waiting period 
before a new application will be considered 
from the same applicant. s.20 


F 
Exceptions 


| 


NOTICE TO BARGAIN 


Fino previous collective agreement 


Either party may give notice to 
commence bargaining s.32(1 


Prior to expiry of collective 
agreement 


Either party may aive notice ta 
commence bargaining within the 
period between the 90th and the 30th 
day before the expiry of the 
agreement or such longer period as 
may be provided in the agreement 
$.33(1), (2) 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time as 
they may agree upon. s.34(1), (2) 


Statutory freeze following notice to 
bargain 


When no collective agreement isin 
operation, except with the consent of 
the other party, there may not be any 
alteration in the rates of wages, other 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or the 
employees. The freeze applies untila 
collective agreement is entered into 
or is renewed, or the parties have 
acquired the right to strike or to lock 
out, or the bargaining rights have 
been cancelled. s.35(2) 


COLLECTIVE BARGAINING AND GOVERN 


MENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 
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New Brunswick 


The parties may agree to, 
submit their differences to 
binding arbitration s.79 


On request of either party 
or in any other case where 
he/she considers It 
advisable, the Minister 
may. 


The Minister may appoint 
a mediation officer for 
prevention or settlement 


of a dispute at any time 
$71 


conciliation officer or 
mediator 


decide not1o appoint a 


The Minister may appoint a mediation 
officer at any time. Such appointment does 
not affect the right to strike or to lock out 


except if no decision has been announced by 
the Minister on the appointment of a 
conciliation board. s,71{5) 


If the dispute Is not settled, 
within 15 days after 
receipt of the report or in 
any other case where 
he/she considers it advis- 
able, the Minister may 


decide not to appoint a 
conciliation board 


appoint a con: 
board s 36 


Report to Minister within 
14 days (extension 
possible) Report sent 
forthwith to the parties. 
5.68 


No strike or lockout until 7 
days after notification of 
such decision. s.91 


No strike or lockout until 
7 days after release of 
board's report. s.91 


After 24 hours’ notice to the 
other party, the parties are 
eligible to strike or to lock out 
when such action is supported 
byavote ss.91-97 


appoint one or more 
conciliation officers or a 
mediator (any prior 
conciliation officers 
appointment is then 
terminated) ss.36,70 


Report to Minister within 
14 days (extension 
possible). ss. 61,70 


The parties may agree to 
be bound by the 
conciliation board’s report. 
3.69 


Upon request or on his/her own initiative, the 
Minister may appoint an industrial inquiry 
commission and refer matters in dispute to it 
for inquiry and report. $.90 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


| 


Strike action Is prohibited 


@ while a collective agreement is in force, except in the case of the revision of a provision of 
the agreement (All differences that may arise over the interpretation, application, 
administration or alleged violation of a collective agreement are settled without 
stoppage of work, by arbitration or other method.); ss.55, 91(1), (3) 


© until a party has requested the appointment of aconciliation officer; s.91(2) 

le until seven days have elapsed from the date on which the Minister 

notified the parties that he/she will not appoint a conciliation officer or mediator; or 
notified the parties that he/she will not appoint a conciliation board; or 

releases the report of a conciliation board to the parties; s 91(2) 


© where the parties have agreed to be bound by the award of a conciliation board, 
arbitrator, or arbitration board; s.92(2) 


@ where the parties have agreed to be bound by the result of a vote on acceptance of the 
report of a conciliation board, until 7 days after the Minister has released such report and 
until a vote has been taken (the vote must be held within 30 days after the release of the 
report); s.93(1), (2) 


© until the employer has been given a written 24 hours’ strike notice (if the notice is not 
acted upon, the employer may require a further notice of up to 24 hours for the purpose 
of undertaking an orderly shutdown of its operations; if a strike does not occur within six 
hours after that notice period has elapsed, it is not allowed until a further similar notice is 
given); s.97(1), (4) 


STRIKE VOTE 
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A mandatory secret strike vote is taken by the trade union. A strike is legal if a majority of 
those in the bargaining unit are in favour. s.94(1), (2), (6) 


An employee is not counted as an employee in the unit if he/she has not been employed for 
the 3 months preceding the vote or did not cast a ballot because he/she was absent and the 
vote was taken on a working day otherwise than by mail. s.94(3) 

Any dispute related to the vote is referred to the Board for decision. s.94(4),(5) 


A strike vote may not be taken until one of the prerequisites to a legal strike mentioned in 
subsection 91(2) is met (see the other box on this page). s 98(2) 


© after one year from the date of the strike vote or the date fixed for the return on sucha 
vote. In this case, it is deemed that the dispute no longer exists. s.98(4), (5) 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


BARGAINING AGENT 


— 


Limitations on the application of union security clauses requiring dismissal 


No trade union may require an employer to discharge an employee who has been expelled 
or suspended from membership or denied membership where: 


a) the reason for such action is that the employee was or isa member of another union, or 
has engaged in activity against the union or on behalf of another trade union, or 


b) the employee has been discriminated against by the union in the application of its 
membership rules although he/she Is qualified to engage in the trade or work and Is 
otherwise eligible for membership. s.8(3) 


Exception 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against the trade union or whose activity against the union or on behalf of another union 
has been instigated, procured or supported by, or has involved participation by the 
employer or its representative. s.8(4) 


Other limitations 


No employer may discharge an employee when it has reasonable grounds for believing that 
union membership was not available to him/her on the same terms and conditions generally 


applicable to other members. s.8(10) 
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EMPLOYER 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of union dues trom an 
employee's wages. The authorization continues in effect for at least 3 months and 
thereafter until revoked. A revocation may be delivered or sent to the employer at any time 
when there is no collective agreement in operation or within two months prior to the expiry 
date if one isin force. s.9 


LABOUR RELATIONS ACT (R.S.N. 1990, c. L-1, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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Newfoundland 


DECERTIFICATION 


No certified trade union, no agreement 


At any time. s.36(2) 


Certified trade union but no agreementin 
force or bargaining has not commenced 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s.36(3) 

Agreement in force (2 years or less) 

Within 2 last months of its term. s.36(4) 
Agreement in force (more than 2 years) 

In the 23rd and 24th months and during the 


last two months of each subsequent year of 
operation or of its term. s.36(4) 


Where application for certification refused 


No subsequent application by the same 

applicant for the same or substantially the 

same unit for 6 months, unless the Board 

gives its consent. Labour Relations Board 
[[Rules of Procedure, 1990. s.17 


"Unit" means a group of two or more 
employees determined in accordance with 
the Act for the purposes of collective 
bargaining, and “appropriate”, with 
reference to a unit, means a unit that Is 
appropriate for collective bargaining 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether the employees therein are 
employed by one or more employers. 
$.2(1),(3) 


In determining that a unit is appropriate for 
or exclude employees. s.38(1) 
The Board may find appropriate a unit of 


other persons whose work is closely related. 
s.40(1) 
L 


collective bargaining, the Board may include 


professional employees and may include in it 


* The term "Board" means the Labour Relations Board. 


a) itis satisfied that the majority of the 
employees in the unit are members in 
good standing as of the date of 
application; or 


b) asaresult of a vote of those in the unit, it 
is satisfied that the trade union has the 
support of a majority of them; or 


©) asaresult of a vote of those in the unit, it 
is satisfied that at least 70% have voted 
and a majority of those voting have 
selected the trade union as their 
bargaining agent. s.38(2), (5) 


The Board may take representation votes as 
it deems expedient. ss.46,47(1) 


The chief executive officer of the Board 
causes a vote to be taken if he/she is satisfied 
that not less than 40% and not more than 
50% of the employees in the unit are 
members in good standing of the trade 
union. s.47(3) 


Every representation vote is taken by secret 


—— 


|The Board may certify if: =| 


revocation. s.51(2) 


Timeliness of application 


12 months after certification, 6 months 
after any decertification application was 
dismissed, or 12 months after notice to 
bargain was given by the bargaining agent. 
The Board may accept and deal with an 
earlier application. s.52 


Criteria 


Following investigation and any hearing 

it considers necessary, the Board may, on its 
own initiative or upon application, revoke 
acertification if it determines that a 
bargaining agent no longer represents the 
majority of employees ina unit. s.51(1) 


Where the Board directs a vote of the 
employees, it may revoke a certification if: 


a) amajority in the unit vote in favour of 
the revocation, or 


b) atleast 70% vote, and a majority of 
those voting are in favour of the 


ballot. s.47(4) _|| 


NOTICE TO BARGAIN 


i. 5 
No previous collective 
agreement 


Either party may give notice to 
commence bargaining. s.72 


Prior to the expiry of collective 
agreement 


Notice is given by either party 
not more than 60 days and not 
less than 30 days before the 
expiration of the agreement or 
within such other period as 
may be provided in the 
agreement. s.73 


Statutory obligation 


Parties must commence to 
bargain in good faith within 
20 days after notice has been 
given or such further time as 
they may agree upon. ss.74, 75 


Statutory freeze following 
notice to bargain 


An employer may not alter 
rates of wages or any other 
term or condition of employ- 
ment without the consent of 
the bargaining agent until a 
collective agreement is entered 
into or renewed, or the parties 
have acquired the right to 
strike or to lock out. However, 
alterations may be made with 


the approval of the Board. 
$s.74,75 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


(see next page) 
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Newfoundland 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) Newfoundland 


FAILURE TO SETTLE DISPUTE 


Subsequent agreement 


At the request of either party or on 
his/her own initiative, the Minister 
may appoint one or more 

conciliators. s.79 


First agreement 


At the request of either party and 
after any investigation he/she 
considers necessary... 5.81 


the Minister does not ask 
the Board to inquire into 
the dispute. s.81 


the Minister asks the 
Board to inquire into the 
dispute. s.81 


Upon a request for a conciliation 
board or at any time, the Minister 
may appoint a mediator. Any prior 
conciliator’s appointment is 
terminated. s.80 


Report to Minister within 14 days 
(extension possible). s.106 


The Board decides 
not to settle the 
dispute. s.81 


The Board decides 
to settle terms and 
conditions for a 
first agreement, 
which becomes 
binding on the 
parties for one 

year. ss.81, 83 


The Minister decides not to appoin 
aconciliation board. ss.98,99 


At the request of either party, or 
in any other case where he/she 
considers it advisable, the Minister 
may appoint a conciliation board. 
35.80, 107 


Report to Minister within 14 days 
(extension possible). ss.80, 115 


Where either party has requested a 
conciliation board, 15 days after 
such request or, if the Minister has 
deferred consideration of the 
request until he/she receives a 
conciliator's report, 15 days after 
that date... ss. 98,99, 101 


Report to Minister within 14 days 
(extension possible). Reportsent 
forthwith to the parties and may be 
made public by the Minister. ss.115, 
116 


Where the parties so agree in 
writing, the report becomes binding, 
$5.80, 120 


The parties may by 
mutual agreement 
vary the terms and 
conditions. s.81 


An employer or its agent may not threaten 7 days after the Minister receives the 
to shut down or move a plant, of any part report... 33.98, 99 
thereof, in the course of a dispute, 526 


the parties are eligible to strike or to 
lock out 99, 100 


After the right to strike or to lock outis 
acquired, of at any other time, the Minister 
may appoint a conciliator or mediator, 
5,80(5) 


Where the continuance of a strike poses a threat to an industry or region inthe province, 
Ligutenant-Governor in Council may order the bargaining agent te conduct a secret vote on 
the resumption of work, and the Minister may require thatan officer of his/her department 
be present during the conduct of the vote. 5.102 : . : 


Upon request or on his/her own initiative, 
the Minister may appoint an industrial 

inquiry commission and refer matters in 
dispute to it for inquiry and report, 5.149 
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REQUIREMENTS CONCERNING LEGAL STRIKES Newfoundland 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


No strike until the bargaining agent is entitled to require the employer to commence 
bargaining. ss. 98,100 


A trade union not entitled to bargain collectively cannot declare a strike. s. 100 
Strike action is prohibited: 


@ while a collective agreement is in force, except in the case of a dispute respectinga 
provision that is subject to revision during the term of the agreement (All differences that 
may arise over the interpretation, application, administration or alleged violation of a 
collective agreement are settled without stoppage of work, by arbitration or other 
method.); ss.86, 99 


@ until the parties have bargained collectively in good faith and failed to conclude an 
agreement; ss. 98, 99 


@ until 7 days after the Minister has received the report of the conciliation board; or 

© until 15 days after the Minister has received a request from either party to appoint a 
conciliation board and no notice has been given by the Minister or he/she has notified the 
party so requesting that he/she will not appoint a board. Where the Minister defers 


the period within which he/she must decide whether to appoint a conciliation board does 
not commence until the date on which such report is received. ss.98, 99, 101 


I consideration of such a request until after receipt of the report of a conciliation officer, 


When the bargaining agent is entitled to require the employer to commence bargaining, a 
strike vote may be held only if the parties have bargained collectively in good faith and 
failed to reach an agreement and after certain delays relating to conciliation (see 
prerequisites to legal strike). s. 98 


Astrike vote is not mandatory. 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 
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Newfoundland 


BARGAINING AGENT 


EMPLOYER 


a ee | 


Duty of fair representation 


An employee who claims to be aggrieved because his/her bargaining agent has failed to 
act in good faith in the handling of a grievance filed in accordance with any procedure 
established by it and to which he/she has not been given ready access may complain in 
writing to the Board. The complaint must be made within 90 days from the date on which 
the grievance first arose. s.130(1), (2) 


Limitations on the application of union security clauses requiring dismissal 


An employee who claims that he/she has been unfairly expelled from a trade union may 
make a written complaint to the Board. Following an investigation and after giving the 
parties concerned an opportunity to be heard, the Board may dismiss the complaint or order 
that the employee be reinstated in the union and may order further that the complainant 
be reinstated in his/her employment. s.30(3), (4), (5) 


A provision of a collective agreement is not valid if it requires an employer to discharge an 
employee because he/she is or continues to be a member of, or engages in activities on 
behalf of, a union other than a specified trade union. s.32 


Compulsory deduction of union dues 


At the request of the bargaining agent, a collective agreement must include a provision 
requiring the employer to deduct an amount equal to regular union dues from the wages of 
affected employees, whether or not they are members of the union, and remit the amount 
to the union without delay. This clause does not apply to the construction industry. s.87 


TRADE UNION ACT (R.S.N.S. 1989, ¢.475) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


= 


—- 
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Nova Scotia 


DECERTIFICATION 


no certified trade union, no agreement 


Atany time. s. 23(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s. 23(3) 


Agreement in force (3 years or less) 

Within 3 last months of its operation. s. 23(4) 
Agreement in force (more than 3 years) 
During the 34th, 35th and 36th months of 
the agreement; during the last 3 months of 
each year that the agreement continues to 
operate after the 3rd year, or during the last 
3 months of operation. s. 23(5) 


Where application refused 


The Board may prescribe a waiting period 
before a new application by the same 
applicant will be considered. s. 25(16) 


* The term "Board" means the Labour 
Relations Board. 


"Unit" means a group of two or more 
employees, and "appropriate for collective 
bargaining", with reference to a unit, means 
a unit that is appropriate for such purposes 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers 

s. 1(1)x) 


The Board determines whether the unit is 
appropriate for collective bargaining and it 
may include employees in it or exclude them 
from it. s. 25(4) 


Community of interest among the 
employees in such matters as work location, 
hours of work, working conditions, and 
methods of remuneration will be considered 
by the Board in determining the appropriate 
bargaining unit. s. 25(14) 


Upon an application made by an employer, if 
the Board is satisfied that such employer is 
engaged in manufacturing at two or more 
interdependent manufacturing locations 

in the province, it will order that the 
appropriate unit is one comprising all 
employees at all such locations, subject only 
to the normal exclusions. s. 26(2), (3) 


An application may not be made: 


a) more than one year following the 
commencement of production at the 
second manufacturing location or at an 
additional manufacturing location of an 
employer already covered by such an 
order of the Board; or 


b) if certification or voluntary recognition 
has been granted with respect to one or 
more locations. s.26(4), (6) 


A trade union claiming to have as members 
in good standing not less than 40% of the 
employees in a unit may apply for 
certification. s. 23(1) 


The Board then takes a vote to determine 
the wishes of the employees concerned. 
Normally, the vote is to be conducted no 
more than five working days after receipt by 
the Board of the application and three 
working days after the Board's notices are 
received by the employer. The Board may 
delay the vote if it decides that 
investigations are required. s. 25(1), (3) 


If itis satisfied that less than 40% of the 
employees in the unit are members in good 
standing, it will dismiss the application; if 
the percentage is 40% or more, it will 
conduct a vote (it may dismiss the 
application if misleading membership 
evidence is filed). s. 25(7), (11) 


If the majority of the votes cast are in favour 
of the trade union, the Board will grant 
certification. It may, however, dismiss the 
application in case of significant 
contravention of the Act or regulations by 
the union. s. 25(8), (10) 


When any contravention of the legislation 
by the employer results in the vote not 
reflecting the employees’ true wishes, the 
Board may certify the trade union if it is 
satisfied that it represents at least 40% of 
the employees in the unit. s. 25(9) 


j Timeliness of application 


If no agreement isin force, at least 12 
months after certification; if an agreement is 
in force, same timeliness as for certification. 
$.29 


Criteria 


When it is satisfied that a significant number 
of members of the trade union allege that 
such union is not adequately fulfilling its 
responsibilities or no longer represents a 
majority of the employees in the unit, the 
Board may, upon application for revocation, 
order the taking of a vote to determine the 
wishes of the employees and may revoke or 
confirm the certification in accordance with 
the result of the vote. s.29 


= 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Nova Scotia 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


No previous collective agreement At the request of either party or on The Minister may appoint a mediator at 
his/her own initiative, the Minister may anytime. s.40 
Either party may give notice to appoint aconciliator. s.37 - = 


commence bargaining. s.33 


F With the permission of the Minister, 
Prior to expiry of collective Report to Minister within 14 days the mediator makes a report which is 
agreement (extension possible). The conciliator deemed to be a conciliator’s report 
notifies the parties that he/she has sub- 5.40 
Either party may aive notice to com- mittedareport. 38 
mence bargaining within 2 months 


Preceding the date of expiry of the 
agreement. s.34 


14 days after the reportis 
ent to the Minister... s.47 


If a conciliator or mediator is 
unsuccessful, both parties jointly or 
severally, may request a conciliation 
board within 14 days after the Minister 
receives the report. ss.39, 40(4) || 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time 
as they may agree upon. 5.35 


Report to Minister within 14 days If the parties so agree, the 
(extension possible). Report sent recommendations become 
forthwith to the parties and may be binding. s.72 

made public by the Minister. ss.68, 69 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent or the Board 
until a new collective agreement is 
concluded or the parties have 
acquired the right to strike or to 

lock out s.35 


7 days after the Minister receives the 
report... s.47 


after 48 hours’ notice to the 
Minister... s.47 


the parties are eligible to 
declare a lockout, or to 
strike when such action Is 

supported by a vote. s.47 


Upon request or on his/her own initiative, the Minister may 
appoint an industrial inquiry commission and refer matters in 
dispute to it for inquiry and report. s,73 
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REQUIREMENTS CONCERNING LEGAL STRIKES Nova Scotia 


PREREQUISITES TO LEGAL STRIKE 


No strike is permitted until 
Je the trade union is entitled to require the employer to bargain; s. 47(1) 
@ the parties have bargained collectively and have failed to conclude an agreement; s.47(1) 


© either aconciliator has been appointed and 14 days have elapsed since he/she has 
submitted a report to the Minister or a conciliation board has been established and 7 days 
have elapsed since the Minister has received its report (no strike may occur more than 
6 months after the expiration of either of these delays unless either party has thereafter 
requested conciliation services and the times have again expired); s. 47(1), (2) 


© 48 hours after a strike notice has been received by the Minister. s. 47(3) 

No strike is permitted where: 

@ anagreement isin force, except respecting a dispute arising with reference to a provision 
expressly subject to revision during the term of the agreement (All differences that may 
arise over the meaning or violation of a collective agreement are settled without 
stoppage of work, by arbitration or other method.); ss.42, 48 


@ avote of both employers and employees is in favour of the acceptance of the report ofa 
conciliation board. s. 49(1) 


STRIKE VOTE 


No strike may be declared until a vote by secret ballot of the employees in the unit affected 
is taken and the majority of the employees concerned vote in favour of the strike. s. 47(3) 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


ss 


An employer is prohibited from refusing to employ or to continue to employ or from 
discriminating against any person in regard to employment or any term or condition of 
employment because the person has participated in a legal strike. s. 53(3)(a) 


An employer is prohibited from suspending, disciplining, discharging, or otherwise 
penalizing an employee by reason of his/her refusal to perform all or some of the duties 
and responsibilities of another employee participating in a legal strike. s. 53(3)(c) 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES 


39 


Nova Scotia 


BARGAINING AGENT 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments, and initiation fees 


uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s. 54(e) 


| A provision of a collective agreement is not valid when it requires an employer to discharge 
| an employee because he/she is or continues to be a member of another trade union or 
| engages in activities on its behalf. s.59(2) 

=—— 


EMPLOYER 


SOO 
am 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of wages for the 


payment of initiation fees and union dues. Unless a collective agreement provides 


otherwise, an authorization continues in force for at least 3 months and thereafter until 
revoked. s. 60(2), (5) 


LABOUR RELATIONS ACT (R.S.0. 1990, ¢, L.2,as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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Ontario 


DECERTIFICATION 


a a a ne |e 


ff az . 
No certified trade union, no agreement 


At any time. $.5(1) 


Certified trade union but no agreement 


12 months after date of certification. $.5(2) 


Voluntarily recognized trade union but no 
agreement after recognition 


Where the bargaining rights have not been 
terminated, 12 months after the voluntary 
recognition occurred. s.5(3) 


Agreement in force (3 years or less) 


Within the last 2 months of its operation. 
s.5(4) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of 
operation, during the last 2 months of each 
year that the agreement continues to 
operate, or during the last 2 months of 
operation. s.5(5) 


Agreement in force (automatic renewal for 
further term(s)) 


During the last 2 months of each year of the 
further term(s) or of the operation of the 
agreement. s.5(6) 


In all cases 


Application is subject to delays related to 
conciliation, mediation, strike, or lockout. 
$.62. 


———_— 


= 


"Bargaining unit" means a unit of employees 
appropriate for collective bargaining, whether 
it is an employer unit or a plant unit or a sub- 
division of either of them. s.1(1) 


The Board* determines the appropriateness of 
units, and a unit must consist of more than one 
employee. s.6(1) 


The Board may certify a trade union pending 
the final resolution of a dispute concerning the 
composition of the unit. s.6(2) 


A bargaining unit consisting of full-time and 
part-time employees is considered to be a unit 
of employees appropriate for collective 
bargaining. s 6(2.1) 


The Board must determine that separate 
bargaining units for full-time and part-time 
employees are appropriate if it is satisfied that 
less than 55% of the employees ina single unit 
support the trade union. However, it must 
combine the bargaining units if satisfied that 
the trade union could otherwise be certified as 
the bargaining agent for the employees in 
each of the bargaining units separately. 
$.6(2.2), (2.4) 


The above provisions dealing with full-time 
and part-time employees do not apply to craft 
units or units in the construction industry. 
Also, despite these provisions, the Board may 
determine that separate bargaining units for 
full-time and part-time employees are 
appropriate if a trade union is the bargaining 
agent for either group of employees. s.6(2.3), 
(2.5) 


| 


* The term "Board" means the Ontario Labour Relations Board. 


itthe Board is satisfied that at least 40% and 
not more than 55% of the employees in the 
bargaining unit are members of the trade 
union on the certification application date or 
have applied to become members on or 
before that date, it must direct that a 
representation vote be taken. The Board 
may do so when it is satisfied that more than 
55% belong to the union or have applied to 
become members. s.8(2), (3) 


The Board must certify the trade union if 
more than 50% of the ballots taken in a vote 
are cast inits favour or, if no vote is held, 
when it is satisfied that more than 55% are 
members of such union on the certification 
application date or have applied to become 
members on or before that date. s.9.1(1) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
35% of the employees in the unit were 
members of the union at the time the 
application was made. s.9 


On the application of the trade union, the 
Board may certify it if it considers that the 
true wishes of the employees are not likely 
to be ascertained because of a contravention 
of the Act by the employer or its 
representative. s.9.2 


The Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it considers 
necessary. The Board may also hold 
additional representation votes to 
determine employees’ wishes. s. 105(2), (5) 


_| 


Timeliness of application 
Same as for certification. s.58(1), (2) 


Criteria 


Upon application by any of the employees, 
the Board must ascertain that not less than 
45% of the employees in the bargaining unit 
have voluntarily signified in writing that 
they no longer wish to be represented by the 
trade union. Iso, a representation vote is 
taken. ss.58(3), 105(2) 


Decertification takes place when more than 
50% of the ballots are cast in opposition to 
the trade union. s.58(4) 


Acertificate obtained by fraud may be 
revoked at any time by a declaration of the 
Board. s.59 


Upon application by the employer or any 
employees, decertification may take place 
with or without a representation vote when 
there is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act 
5.60 


First collective agreement 


When a party requests first agreement 
arbitration in the circumstances specified in 
the Act or the Board orders that arbitration 
occur, no application may be considered 
until after the agreement is settled 
(timeliness is the same as if there was a 


negotiated agreement). s.41(23) 


4) 


CERTIFICATION OF TRADE UNIONS (continued) Ontario 
eee 
TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
el ee Se ee SS SOS 
= 
Where application refused [A group of employees who exercise technical 
skills or who are members of a craft and, as 
The Board may bar an unsuccessful applicant such, are distinguishable from other employees 
for a period not exceeding 10 months is considered by the Board to be a unit appro- 
s.105(2)(i) priate for collective bargaining if certain con- 
ditions are met. Persons commonly associated 
First collective agreement in their work and bargaining may be included 


in the unit. s.6(3) 
When a party requests first agreement 
arbitration in the circumstances specified in 
the Act or the Board orders that arbitration 
occur, no application may be considered 
until after the agreementis settled 
(timeliness is the same as if there was a 
negotiated agreement). s.41(24) 


A bargaining unit consisting solely of 
architects, dentists, engineers, land surveyors 
or lawyers, or of dependent contractors is 
considered to be appropriate but, if a majority 
so wish, the Board may include these 
employees or dependent contractors in a unit 
with other employees. s.6(4), (4.1), (4.2), (5) 


At the request of the applicant trade union 
or the employer, the Board must consider a 
bargaining unit consisting solely of security 
guards to be appropriate if it is satisfied that 
including them ina unit with the employees 
they monitor would give rise to a conflict of 
interest. s.6(6) 


On application by the employer or trade union, 
the Board may combine two or more 
bargaining units, if the same union represents 
separate groups employed by the same 
employer. The Board may take various factors 
into consideration and must consider the 
advantages of viable and stable collective 
bargaining, any reduction in fragmentation of 
bargaining units and the potential for serious 
labour relations problems. The Board is 
directed not to combine units, in the case of 
manufacturing operations, if the employer has 
established that this would unduly interfere 
with its ability to maintain significant 
operational or production differences between 
two or more geographically separate facilities 
or to continue to operate those facilities as 
viable and independent businesses. An 
application for consolidation can be joined to 
an application for certification. This provision 

does not apply to the construction industry s7 | 
a 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Ontario 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


— 
No previous collective agreement 


Following certification or voluntary recognition, | (see next page) ] 
the trade union must give notice to commence 
bargaining. s.14 


Prior to expiry of collective agreement 


Either party may give notice to commence 
bargaining within 90 days before the expiry of the 
agreement or in accordance with provisions in the 
agreement relating to termination or renewal. 
5.54(1), (2) 


Statutory obligations 


The parties must meet within 15 days from the 
giving of the notice, or within such further period as 
they may agree upon, and must bargain in good 
faith. ss.15, 55 


Upon the request of the trade union concerned, the 
parties must bargain in good faith towards a labour 
adjustment plan whenever the employer is giving 
notice of the permanent closure of all or part of the 
business or of the termination of 50 or more 
employees, or as prescribed by the Lieutenant 
Governor in Council. An adjustment plan is 
enforceable as if it were part of the collective 
agreement or, if no agreement is in effect, any 
difference relating to its interpretation or 
application can be referred to a single arbitrator 

at the request of either party. 5.41.1 


Statutory freeze following notice to bargain 


When no collective agreement is in operation, 
except with the consent of the other party, there 
may not be any alteration in the rates of wages, 
other terms or conditions of employment or any 
right, privilege or duty of the employer, the 
bargaining agent or the employees. The freeze 
applies until the parties have acquired the right to 
strike or to lock out, or the bargaining rights have 
BEER cancelled. s.81(1) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) Ontario 


FAILURE TO SETTLE DISPUTE 


88 8 8 8 SSS SS eee 


Either oarty may apply to the Board for first agreement 
arbitration. The Board makes its decision within 30 days. If 
certain positions of the employer or bargaining agent are 
found to nave caused an imoasse, the Board directs the 
settlement of tne disoute by arbitration. s 41(1.3), (2) 


IF 


The Board orders the The Board decides not 
settlement of the to direct the 

dispute by a board settlement of the 

of arbitration. The dispute by arbitration 


Parties may agree that 
tne final offer 
selection method be 
used. s.41(3), (3.1) 


The Minister may 


appoint a mediator 


Either party may request that the 
Minister appoint a conciliator 
$16 


The parties may agree to submit 
matters in cispure to binding 
arbitration. 5.38 


Report to the Minister within 14 
days (extension possible). 5.18 


The Minister may, on the joint 
request o* the parties, appointa 
mediator seleczed by them. Any 
prior concilator’s appointment is 
terminated. s.17 


lf conciliator is unsuccessful, the 
Minister shall || 


Report to the Minister within 30 


days (extension possible). s.33 


establish a concilia 
board. s.19(a) 


decide not to establish 
a conciliation board 
$.19(b) 


Matters in dispute are 
suomitted to arbitra- 
von, Anarbitrated 
agreement is effective 
for2years s.41(12), 
(37), (18) 
ee 


After the commencement of a strike, the Minister may directa 
vote of the employees in the bargaining unit on the 
employer's last offer. $.39 


Before or after the commencement of a strike or lockout, the 
employer may make one request for a vote of the employees 
in the unit on its last offer and the Minister will order sucha 
vote, 5.49 


a 


At any time after the conciliation procedures have been 
exhausted, either the employer or the trade union may apply 
to the Office of Mediation of the Ministry of Labour for the 
appointment of a mediator. Such appaintment has no effect 
on the ability to strike or to lock out. 


tion 


Report to the Minister 
within 30 days The Minister may establish an industrial inquiry commission 
(extension possible) and refer matters in dispute to It for inquiry and report. $.35 
$.32 
~< 
| The Minister may appoint a disputes advisory committee to 
——_—-— > 


assist the parties at any time during bargaining, either before 
or after a strike or lockout, where it appears that conciliation 


subject to delivery 

delay: by hand, one 

day; by mail, two 
days... s.115(3) 


14 days after 
notification of this 
decision... s.74(2)(b) 


is released to the 
parties... s.74(2)(a) 


the parties are eligible 
to strike or to lock out 
s.74 


First agreement 


7 days after the report 


and mediation procedures have been exhausted. <.37 


When the parties have been ina legal strike/lackout 
Position for 30 days or more and have been unable to 
reach an agreement, either party may make a request to 
the Minister for first agreement aroitration. The parties 
may agree that the final offer selection method be usec 

The Minister may still appoint a mediator to assist them 

in reaching a seztlement. An arbitrated agreement is 
effective for 2 years. s 41(1.2), (3.1), (12), (17), (18) 
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REQUIREMENTS CONCERNING LEGAL STRIKES Ontario 
eee eee eee —— OOOO 
PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 
i] = F 
Strike action is prohibited: Astrike vote is not mandatory 
Astrike vote or a ratification vote taken by a trade union must be by secret ballot. All 
© from the time a party to the negotiations requests first agreement arbitration in the ‘ i Rae 7 
i he Act the Board orders that arbitration occur; s.41(13), employees in the bargaining unit are entitled to participate in a strike or ratification vote 
cn eae erc A : and must have ample opportunity to do so. s.74(4), (5), (6) 


———— SSS SSS 
@ while a collective agreement is in operation (Unresolved differences that may arise over 
the interpretation, application, administration or alleged violation of a collective STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


agreement are settled through a grievance arbitration process.); ss.43, 45, 74(1) 


: : A ‘ = 
O- Until tna Mini earinesereseliniasla comcllientsr CreammeeleKerg cine When a first collective agreement is settled by arbitration following a request from either 
A iat ik lock m e reinstated 
a) until 7 days after the Minister has released © ihe pattiesithelreportiof/ajconciliation Ea a ai Ma ae Pea eRe service, 
EET Gf sel ASIA MIS IBCE Sone BINS ICSE CY except as may be directed by the Board for the purpose of allowing the employer to start up 
b) until 14 days after the Minister has released to the parties a notice that he/she does operations. This requirement applies regardless of the presence of peplecemens employees 
not consider it advisable to appoint a conciliation board. This is subject to delivery ae does nek eee where peceuseet See ae ec scone uence SOR aT RES Sars 
delay. ss.74(2), 115(3) usiness, the ployer no longe p gag p g 


similar nature to work which the employee performed before the work stoppage 
s.41(13.2), (14) 


No person, employer, employers’ organization, or person acting on their behalf may retain 
the services of a professional strikebreaker, and no one may act as such. A “professional 
strikebreaker" is defined as a person not involved in a dispute whose primary object, in the 
Board's opinion, is to interfere with, obstruct, prevent, restrain, or disrupt the exercise of 
any right under the Act in anticipation of, or during, a legal strike or lockout. s.73 


An employer is prohibited from using the services of employees belonging to a bargaining 
unit that is on strike or is locked out. s.73.1(4) 


A similar prohibition applies regarding the use, at any place of operations of an employer, 
of the services of one or more persons, whether paid or not, hired or engaged after notice 
to bargain was given or in the absence of such notice after the beginning of negotiations, to 
perform the work of striking or locked-out employees or the work ordinarily done by 
managers or other persons permitted to replace such employees. s.73.1(5) 


The following persons, whether paid or not, cannot be used to perform the work 
mentioned above at a place of operations affected by a strike or lockout: 


a) anemployee or other person ordinarily working at another of the employer's places of 
operations; 


b) managerial staff ordinarily working at a place of operations other than the one where 
the strike or lockout is taking place; 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Ontario 
a ee eee ee eee a 
PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


a a nee aa ag apie nite eter eS LS eS 


fo an employee or other person transferred after notice to bargain was given or, if there was no such _ 
notice, after the beginning of negotiations; 


d) any person, other than an employee who is not in the bargaining unit or a person who exercises 
managerial functions or is employed in a confidential capacity in matters relating to labour relations, 
when such employee or person works at the place of operations, and agrees to perform replacement 
work; and 


e) aperson employed, engaged or supplied to the employer by another person or employer. s.73.1(6), (7), 
(8) 


The provisions on replacement workers apply during a lockout or legal strike if a strike vote by secret ballot 
was held after giving notice to bargain, or in the absence of such notice after the beginning of 
negotiations, and the strike was authorized by at least 60% of the employees in the bargaining unit who 
Participated in the ballot. s.73.1(2) 


In the case of an application or a complaint relating to the use of replacement workers during a strike or 
lockout, the burden of proof is on the employer that it did not contravene the Act. s.73.1(9) 


Other than bargaining unit employees, persons who must not perform replacement work during a strike or 
lockout (referred to in the Act as "specified replacement workers") may be used in certain circumstances to 
the extent necessary to permit the delivery of anumber of specified essential services and to enable the 
employer to prevent danger to life, health or safety, the destruction or serious deterioration of machinery, 
equipment or premises, or severe environmental damage. s.73.2(1), (2), (3) 


The employer must notify the trade union about replacement work to be carried out during a strike or 
lockout, and give it reasonable opportunity to consent to the use of bargaining unit employees instead of 
specified replacement workers. The trade union must promptly notify the employer of its decision. The 
employer must use bargaining unit employees to perform the proposed work to the extent that the trade 
union has given its consent and that employees are willing and able todoso. In an emergency, the 
employer may use specified replacement workers for the period of time required to give notice to the trade 
union and determine whether it agrees to the use of bargaining unit employees. The employer and the 
trade union may conclude a written agreement governing the use of striking or locked-out employees and 
of specified replacement workers, and the agreement may provide that certain provisions of the Act 
dealing with this subject do not apply. s.73.2(4), (7), (8), (10), (11), (16), (17), (18) 


When, at the end of a lockout or legal strike, the parties do not reach an agreement on reinstatement, 
returning employees must be given priority for the positions they held when the work stoppage began. If 
there is insufficient work for all employees in the bargaining unit, they must be reinstated as work becomes 
available according to seniority (as defined in recall provisions of a collective agreement if any), unless, 
during the starting up of the employers’ operations, employees are not able to perform the work required. 


$8.75 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Ontario 
a ee 5895858585558 0008S (000505060 oe 


BARGAINING AGENT 


EMPLOYER 


SS 


Duty of fair representation 


A trade union representing employees in a bargaining unit is prohibited from acting ina 
manner that is arbitrary, discriminatory, or in bad faith in the representation of any 
employee in the unit, whether or not such person is a member of the trade union. s 69 


Operation of hiring halls 

Where, in accordance with a collective agreement, a trade union is engaged in the selection, 
referral, assignment, designation, or scheduling of persons to employment, it may not actin 
amanner that is arbitrary, discriminatory, or in bad faith. s.70 


Limitations on the application of union security clauses requiring dismissal 


A trade union may not require an employer to discharge an employee because he/she has 
been expelled or suspended from membership in the trade union or such membership has 
been denied or withheld because of a discriminatory application of membership rules or 
due to certain actions of the employee (i.e., membership in another trade union, activity 
against the trade union or on behalf of another trade union, reasonable dissent, or refusal 
to pay unreasonable fees, dues or other assessments). s.47(2) 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against a trade union or whose activity against it or on behalf of another trade union has 
been instigated by management or has involved its participation or support. s.47(3) 


Compulsory deduction of union dues 


Except in the construction industry, upon a request from the trade union, there must be 
included in the collective agreement a provision requiring the employer to deduct from the 
wages of each employee in the unit, whether or not he/she is a member of the union, the 
amount of the regular union dues and to remit that amount to the trade union without 
delay. s.44(1) 


The Board may exempt religious objectors from such a provision or a requirement to belong 
toa trade union as a condition of employment as long as the amounts of any initiation fees, 
dues, or other assessments are paid to a charity. The charity is mutually agreed upon by the 

employee and the union; failing an agreement, a registered charitable organization may be 
designated by the Board. s.48(1) 


The exemption from a provision of a collective agreement requiring membership ina trade 
union as a condition of employment, or the payment of dues to a trade union, applies to 
those employed at the time the agreement is first entered into and only during the term of 
such agreement. It does not apply to employees whose employment commences after the 
signing of the collective agreement. s.48(2) 
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LABOUR ACT (R.S.P.E.1. 1988, ¢.L-1, as amended) CERTIFICATION OF TRADE UNIONS Prince Edward Island 
eee 
TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
fi re ; ai Se 5 i ae == > 
No certified trade union, no agreement Unit" means a group of employees whether Whenever it deems it necessary, the Board ji Timeliness of application 
itis an employer unit or a plant unit ora will take a representation vote. s.13(3) 

At any time. s. 12(2) subdivision of either. s.7(1)(n) Same as for certification. s. 20(4) 

The Board will certify the trade union when 
Certified trade union but no agreement The Board may include or exclude employees satisfied that a majority of the employees in Criteria 

in order to make a unit appropriate for the unit wish it to be their bargaining agent 

10 months after certification; the Board* may collective bargaining or for other good s.13(5) An employer, any employee, or the trade 
consent to an earlier application. s. 12(3) reason. s.13(2) union concerned may apply to the Board for 

The representative character may be the revocation of certification on the ground 
Trade union and expired agreement determined by a vote in favour of the union that the union has lost the support of the 

by a majority of eligible employees in the majority. s.20(1) 
When notice to bargain has been given, unit who exercise their right to vote. 
10 months after the expiration of the s.13(4), (8) If the Board is satisfied that the majority of 
agreement; the Board may consent to an the employees ina unit no longer wish the 
earlier application. s. 12(7) A pre-hearing representation vote may be trade union to represent them, it will revoke 

requested by a trade union, be allowed by the certification. s.20(2) 
Agreement in force (2 years or less) the Board, and become valid. s.14 

4 Whenever it deems it necessary, the Board 
During the last 2 months of operation. s. 12(4) will take a vote. s.20(4) 
— =| 

Agreement in force (more than 2 years) 
During the 23rd and 24th months of the term, 
during the last 2 months of each subsequent 
year or during the last 2 months of operation. 


s. 12(5) 


Agreement in force (for further term(s)) 
During the last 2 months of each year of the 
further term or of the operation of the agree- 
ment. s. 12(6) 


Where strike or lockout in effect 


No application may be made without the 
consent of the Board. s. 12(8) 


Where application refused 


The Board may prescribe a waiting period 


before a new application may be made by the ; 
same applicant. s. 13(7) * The term "Board" means the Labour Relations Board. 


NOTICE TO BARGAIN 


No previous collective agreement 


E\tner party may give notice to 
commence bargaining $.21 


Prior to expiry of collective agreement 


Either party may give notice to 
commence bargaining within the time 
presctibed by the agreement or 
specified, at least 2 months before the 
expirydate $22 


n0% 


Statutory obligation 


The parties must commence to bar- 
gain within 20 days after notice has 
been given or such further time as 
they may agree upon. ss.22, 24 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent until a col- 
lective agreement is entered into or is 
renewed, or the parties have acquired 
the right to strike or to lock out 


58.22(b), 24(b) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


F 


At the request of either party or on his/her 
own initiative, the Minister may appoint e 
conciliator, who arranges a meeting of the 
parties forthwith. s 25 


—— 


The conciliator must report to the Minister 
within 10 days of his/her first meeting with 
the parties (extension possible), s 26 


he Minister may appoint 
conciliation board. s.27 


The Minister may appoint 
amediator 5.34 


Report to Minister within 
14 days (extension 
possible) Report sent 
forthwith to the parties 
and may be made public 

by the Minister. 5.32 


7 days after the Minister 
receivesthe report... s.41 


The parties may agree to 
be bound by the board's 
or mediator’s recommen- 

dations ss.33,34 


The Minister may establish a ustrial inquiry commission 
and refer matters in dispute to it for inquiry and report. s.42 


the parties are eligible to 


declare a lockout, or to 
strike when such action Is 
supported by avote $41 


The Minister does not 
appoint a conciliation 
board or mediator; 14 
days after the Minister 
receives the conciliator’s 


report 


s 4) 
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Prince Edward Island 
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REQUIREMENTS CONCERNING LEGAL STRIKES Prince Edward Island 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ee 


No strike during the term of an agreement, except if it contains a reopener clause for 
renegotiation of wages. Unresolved differences that may arise over the interpretation, 
application, administration or alleged violation of a collective agreement are settled by 
arbitration, without stoppage of work. ss.36, 37, 41(3) 


No strike until the parties have bargained collectively and: 


a) until 14 days after the report of the conciliator was filed with the Minister anda 
conciliation board or mediator has not been appointed, or 


b) until 7 days after the report of the conciliation board or mediator was filed with the 
Minister. s.41(3) 


No strike is permitted until after a vote has been taken by secret ballot of the employees in 
the unit affected as to whether to strike and the majority of the employees voting isin 
favour. Such a vote may not be taken until the prerequisites toa legal strike have been met. 
5.41(4) 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


a 


Upon the termination of a legal strike or lockout, the employees affected are entitled to be 
reinstated in their employment without discrimination according to the terms and 
conditions of employment then in force. s.9(3) 


This requirement does not apply where, due to a decline in business, the operations or the 
functions (including similar work) performed by the employees before the work stoppage, 
have been suspended or discontinued. Should those operations be resumed, the employees 
who were on strike or locked out must be reinstated first. 5.9(4) 


The employment of replacement employees is deemed to be terminated at the end of the 
strike or lockout, subject only to the terms and conditions of any return to work agreement. 


[p99 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Prince Edward Island 


8 8585855555858 


BARGAINING AGENT EMPLOYER 


$s 


Limitations on the application of union security clauses requiring dismissal Authorization to deduct union dues 


Where there is no check-off provision in a collective agreement, the employer must make 
the deduction of initiation fees and dues if the bargaining agent makes application to the 
Minister for the taking of a vote in respect of such deductions and a majority of the 
employees in the unit are in favour and if each individual employee signs a written request 
to that effect. Such request may not be revoked within six months from the date it is made. 
8.45 


No bargaining agent may require an employer to discharge an employee for non- 
membership in a trade union if membership is not available to the employee on the same 
terms and conditions generally applicable to other members. s.9(9) 


LABOUR CODE (R.S.Q., ¢.C-27)* 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


fe —, a ee as 


No certified trade union 


At any time if there is no other application 
concerning all or some of the employees 
$.22(a) 


First filing rule: the first filing of a petition 
for certification, regarding non-unionized 
employees, renders inadmissible any similar 
petition filed in the days following. s.27.1 


Certified trade union but no agreement 


6 months after the right to strike or to lock 
Out is acquired, where the dispute has not 
been submitted to arbitration and no legal 
strike or lockout isin progress. s.22(c) 


Agreement in force 


From the 90th to the 60th day before the 
date of expiration of the agreement or of its 
renewal or the expiration of an arbitration 
award replacing an agreement. s.22(d) 


Where application refused or withdrawn 


No renewal of application for 3 months, 
unless the petition is not admissible because 
of the first filing rule or the withdrawal 
occurs following a merger of school or 
Municipal corporations, an integration of 


The right to be certified applies to all the 
employees of an employer or to employees 
who constitute a separate group according 
to an agreement between the employer and 
an association of employees, ascertained by 
acertification agent, or according to the 
decision of alabour commissioner. s.21 


A single employee may form such a group 
except in farming operations, where the 
minimum requirement is 3 ordinarily and 
continuously employed persons. s.21 


A labour commissioner has the power to 
settle, after an investigation, any matter 
relating to the bargaining unit and the 
persons contemplated by it and may for that 
purpose modify the unit proposed by the 
petitioning association. ss.28(d), 32,39 


$$ 


personnel within an urban community, or 
the establishment of a transit commission. 
3.40 


An application for certification is made to | 
the labour commissioner-general (within the 
Department of Labour) and is referred toa 
certification agent or alabour commissioner. 
ss.24,25 


If the parties agree on the bargaining unit 
(even if there is some disagreement as to the 
inclusion of certain employees), the 
certification agent will certify the employee 
association when he/she is satisfied it is 
representative (i.e., absolute majority) 
$s.21,28 


If the certification agent determines that 
35% to 50% of the employees in the unit are 
members of the association, he/she will hold 
a ballot and certify it if it obtains the 
absolute majority of those having the right 
to vote. $s.21, 28(b) 


A labour commissioner is appointed instead 
of acertification agent in the following 
circumstances: 


@ there is already acertified association; 

@ there is more than one association 
applying for certification; 

® the certification agent believes that there 
is interference on the part of the 
employer with the employees’ association, 
or a complaint has been filed in this 
respect; 

®@ certification has not been granted by the 

certification agent because of the lack 

of representative character ora 

disagreement of the parties on the 

bargaining unit. ss.28(e), 31 


* Not included in this summary are amendments adopted in December 1987 (Bil! 30) which, on this date, are notin force 


Timeliness of application 
Same as for certification. s.41 
Criteria 


A labour commissioner may cancel the 
certification: 


a) if the association has ceased to exist, or 


b) ifitnolonger represents a majority of 
the group for which it was certified. 


An employer may request a labour 
commissioner to examine these 2 criteria. 
$.41 


The Labour Court may order the dissolution 
of an association if it is proven that it is 
dominated or financed by the employer or 
its representative. The association has an 
opportunity to be heard and to attempt to 


prove thatitis blameless. s.149 


a 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS (continued) 
ee — S58 88S SSS (005350 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


8 “8 SS 


Failure to file agreement with the office of 
the labour commissioner-general 


An application for certification may be made 
by another association 60 days after the 
signing of a collective agreement or of any 
amendment thereto until such agreement or 
amendment has been filed. s.72 


A labour commissioner decides whether the 
petitioning association is representative 
after investigating the question in any 
manner he/she thinks advisable, including by 
calculating membership or holding a vote 

by secret ballot. s.32. 


A labour commissioner must order a vote by 
secret ballot when an association has as 
members 35% to 50% of the employees in 
the unit. Only the association(s) comprising 
each not fewer than 35% of the employees 
and the certified association, if any, may 
compete for election. This requirement for 
a vote does not apply when one of the 
associations has the absolute majority of the 
employees. $.37 


Where a vote involves more than 2 
associations which, together, obtain an 
absolute majority of the votes of eligible 
employees, without any having an absolute 
majority, the labour commissioner orders a 
new vote by secret ballot excluding the 
association with the fewest votes. 5.37.1 


Where a vote involves 2 associations, the 
labour commissioner certifies the one which 
has obtained more votes if they, together, 
obtain an absolute majority of the votes of 
eligible employees. 5.37.1 


NOTICE TO BARGAIN 


= 


No previous collective agreement 


Either party must give to the other party 
at least eight days’ written notice of the 
time and place its representatives will be 
ready to meet. s.52 


Prior to expiry of collective agreement 


A notice of meeting may be given by 
either party within 90 days preceding 
expiration, unless another delay is 
provided inthe agreement s.52 


Copy to Minister 


The party who gives a notice of meeting 

must send a copy thereof to the Minister 
onthe same day The latter immediately 
informs the parties of the date of receipt 
$521 


Statutory obligation 


After a notice of meeting has been given, 
Negotiations must begin and be carried 
on diligently and in good faith. s.53 


Statutory freeze after certification or the 
termination of a collective agreement 


No employer may change the conditions 
of employment of its employees without 
the written consent of the bargaining 
agent. The freeze applies until the right 
to lock out is acquired or an arbitration 
award is handed down. s.59 


During the freeze, it is forbidden to 
advise or enjoin employees not to con- 
tinue furnishing their services under the 
same conditions of employment. s.60 


FAILURE TO SETTLE DISPUTE 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


Upon written application to the Minister by 
both parties. a dispute Is submitted to an 
arbitrator whose decision is final and 
binding. The parties may. however, agree to 
amend the award. ss.58. 74,92, 93 


either party 


Upon written request of 


The Minister submits the 
dispute to an arbitrator 
$5.93.1, 93.2, 93.3 


If he/she believes that a settle- 
ment is unlikely within a rea- 
sonable time, the arbitrator 
informs the parties and the 
Minister that he/she will 
determine the content of the 
first agreement. s.93.4 


The award (min. 1 year, max 
2 years) is binding on the 
parties, which may agree to 
amend its content. s.93.9 


5.15 


The Minister does not submit 
the dispute to an arbitrator 
$5.93.1,93.2,93.3 


The Act respecting the Ministere du Travail gives the Minister 
of Labour the power to appoint a special mediator at any time. 


At the reauest of either party ar on his/her 
own initiative, the Minister appoints 2 


conciliator ssS4.S5 


Report to Minister if he/she so 
requests. s.57 


award, or 90 days after 
certification)... $.58 


90 days after the Minister has 
received a copy of the notice 
to bargain (if no notice has 
been given, itis deemed to 
have been given at the expiry 
of the agreement or arbitral 


the parties are eligible to 


by a vote. ss.20.2,58 


declare a lockout, or to strike 
when such action Is supported 
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Quebec 
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REQUIREMENTS CONCERNING LEGAL STRIKES Quebec 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


Strike action is prohibited: 


@ until 90 days after reception by the Minister of a copy of the notice to commence bargaining (if no notice 
nas been given, it is deemed to have been given at the expiry of the agreement or arbitral award made in 
lieu of it, or 90 days after certification); s.58 


@ from the time an arbitrator informs the parties that he/she will determine the content of a first 
agreement; s.93.5 


e ifanemployee association has not been certified; s.106 


@ during the period of a collective soreeme nts except where such agreement has a clause permitting the 
revision thereof by the parties and the conditions for alegal strike have been observed. Any 
disagreement over the interpretation or application of a collective agreement is submitted to binding 
arbitration as may be provided in the agreement, or is referred to a grievance arbitrator in accordance 
with the Labour Code. ss.100, 107 


Remarks 


Following a petition for certification or for reconsideration or cancellation of certification, the labour _ 
commissioner concerned may order the suspension of negotiations and of the delay for exercising the right 
to strike. 5.42 


The employee association must notify the Minister in writing within 48 hours following the declaration of a 
strike and indicate the number of employees in the bargaining unit. s.58.1 


Limitation on the right to strike in public services 


Among others, "public services” include municipalities; intermunicipal agencies; telephone services; fixed- 
schedule land transport such as a railway or subway; transport by bus or boat; production, transmission, 
distribution or sale of gas or electricity; operation or maintenance of a waterworks system, a sewer system 
ora water purification or treatment system; home garbage removal or refuse incineration service; and 
ambulance services. $.111.0.16 


Essential services 


On the recommendation of the Minister, the Government, if of the opinion that a strike in a public service 
might endanger the public health or safety, may, by order, require an employer and a certified association 
to maintain essential services in the event of astrike. Such order may be made at any time prior to the filing 
of a collective agreement. From the date indicated, it suspends the right to strike until the certified 
association concerned meets the requirements pertaining to essential services, the right to declare astrike 
and the strike notice. The parties must then negotiate and forward their agreement on essential services to 
the Conseil des services essentiels (Essential Services Council). If no agreement is reached, the certified 
association must send to the employer and to the Council a list of the essential services that must be 
[ote This list may not be amended thereafter, except at the request of the Council. ss.111.0.17, 


No strike may be declared unless it has been authorized by secret ballot decided by a 
majority vote of the members of the certified employee association who are in the ; 
bargaining unit and who exercise their right to vote. The employee association must inform 
its members of the taking of the vote at least 48 hours in advance. It must also notify the 
Minister in writing within 48 hours after the vote if the result is in favour of the strike. s.20.2 


Remark re: ratification vote 


A collective agreement may not be signed until it has been authorized by secret ballot 
decided by the majority of the members of the certified association in the unit who exercise 
their right to vote. s.20.3 


— ee 


PROHIBITIONS REGARDING STRIKEBREAKERS 


a 


An employer is prohibited from using the services of replacement employees in an 
establishment affected by a legal strike or alockout. The types of persons covered by the 
prohibition are as follows: 


a) persons hired between the day negotiations begin and the end of the strike or lockout; 
b) employees of other employers and subcontractors; 


c) members of the bargaining unit involved (unless an agreement has been reached by the 
Parties; in designated public services, unless the trade union has submitted a list of 
essential services to be maintained or the Government has suspended the right to strike 
because of insufficient essential services); 


d) persons employed by the employer in another establishment; 
e) persons who are not employees under the Code (managers, foremen, etc.) that the 


employer employs in another establishment (unless employees of that establishment 
belong to the unit involved in the work stoppage); 


f) employees in the establishment who do not belong to the bargaining unit on strike or 
locked out. s.109.1 


55 


REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Quebec 


PREREQUISITES TO LEGAL STRIKE 


Where, following any recommendations that it may make to amend the agreement or list, 7 
the Council considers that the services provided for therein are insufficient or are not 
rendered during a strike, it must make a report to the Minister and inform the public of its 
content. ss.111.0.19, 111.0.20, 111.0.21 


Strike notice 


In addition to the prerequisites to a legal strike mentioned above, a certified associationina 
public service must give a written strike notice of at least 7 juridical days to the Minister and 
the employer, and also to the Council when an order has been made regarding the essential 
services to be maintained. Such notice may be renewed only after the day indicated as the 
time of the beginning of the strike. In the case of a public service for which an order has 
been made, no strike may be declared unless, at least 7 days before its beginning, an 
agreement or list regarding essential services has been forwarded to the Council (and also 
to the employer in the case of alist). s.111.0.23 


Suspension of the right to strike 


If it is of the opinion that the essential services provided for or actually rendered where a 
strike is apprehended or in progress are insufficient and that it endangers public health or 
safety, the Government, on the recommendation of the Minister, may suspend the right to 
strike in a public service for which an order has been made regarding maintenance of those 
services. The suspension has effect until it is proved to the Government that, where the 
right to strike is exercised, essential services will be sufficiently maintained in that public 
service. s.111.0.24 


A lockout is prohibited in a public service contemplated by an order regarding the 
Maintaining of essential services. s.111.0.26 


Remedial powers 


Where a lockout, astrike, a slowdown, or another concerted action contrary to law affects 
or is likely to affect the provision of a service to which the public is entitled or, where the 
essential services prescribed ina list or agreement are not provided during astrike, the 
Council is empowered to intervene to make an inquiry, attempt to bring the parties to reach 
a settlement of the conflict and, if necessary, order the parties to implement the remedial 
measures required in the circumstances. ss.111.16, 111.17, 111.18 


et 


PROHIBITIONS REGARDING STRIKEBREAKERS 


In addition, an employer is prohibited from using, in another of its establishments, the 
services of an employee who is a member of the unit on strike or locked out. s.109.1 


Employers are exempted from the anti-strikebreaking provisions to the extent necessary to 
ensure compliance with a violated agreement, list, or order pertaining to essential services 
(see item c) above). s.109.2 


Employers are not prevented from taking necessary measures to avoid the destruction or 
serious deterioration of property, as long as those measures are for conservation and are 
not designed to enable production of goods or continuation of services, which would not 
otherwise be permitted. s.109.3 


Upon application, the Minister may dispatch an investigator to ascertain whether the 
Provisions mentioned above are being complied with. The investigator makes a report to 
the Minister and sends a copy of the report to the parties. s.109.4 


At the end of a strike or lockout, any affected employee is entitled to recover his/her 
employment by priority over any other person, unless the employer can produce a good and 
sufficient reason for not recalling such employee Any disagreement between the employer 
and the certified association relating to the non-recall of an employee must be submitted to 
arbitration as if it were a grievance within 6 months from the date when employment 


[should have been recovered. s.110.1 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Quebec 


BARGAINING AGENT EMPLOYER 
Duty of fair representation Compulsory deduction of union dues 


Acertified association is prohibited from acting in bad faith or in an arbitrary or 
discriminatory manner or showing serious negligence in respect of employees in the 
bargaining unit it represents. s.47.2 


An employer must withhold from the salary of every employee who isa member of a 
certified association, or who is included in the represented bargaining unit, the amount 
stated as an assessment by such association. s.47 


If an employee who has been the subject of a dismissal or of a disciplinary sanction believes 
that the association does not represent him/her fairly, he/she may submit a written 
complaint to the Minister of Labour within six months. If a complaint is made, the Minister 
appoints an investigator who endeavours to settle it. If no settlement is reached within 

30 days of the appointment of the investigator, or if the association does not carry out the 
agreement, the employee may, within the following 15 days, request the Labour Court to 
refer his/her claim to arbitration. If the Court authorizes arbitration, the association pays 
the employee's costs. ss.47.3, 47.4 and 47.5 


Limitations on the application of union security clauses requiring dismissal 


A collective agreement is not binding on an employer regarding the dismissal of an 
employee for the sole reason that his/her union membership has been refused, deferred, 
suspended, or cancelled, except in the following cases: 


a) the employee has been hired contrary to a provision of the agreement; 


b) the employee has participated, at the instigation or with the direct or indirect assistance 
of management, in an activity against the certified association. s.63 


TRADE UNION ACT (R.S.S. 1978, c. T-17, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Saskatchewan 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


Certified trade union but no agreementin 
force 


Not less than 30 days or more than 60 days 
before the anniversary date of certification. 
s. 5(k) (ii) 


Agreement in force 
Not less than 30 days or more than 60 days 


before the anniversary of the effective date 
of the agreement. ss. 5(k)(i), 33(5) 


Where application refused 


No subsequent application by the same 
applicant for the same or substantially the 
same unit before 6 months, unless the 
Board* abridges that period. s. 5(b) 


= 


The Board may make an order determining 
whether the appropriate unit of employees 
for the purpose of bargaining collectively 
shall be an employer unit, craft unit, plant 
unit, a subdivision thereof, or some other 
unit. s. 5(a) 


— 


* The term "Board" means the Labour Relations Board. 


in 


In determining what trade union, if any, 
represents a majority of employees in an 
appropriate unit, the Board may, atits 
discretion, direct that a vote be taken by 
secret ballot of all employees eligible to 
vote. s. 6(1) 


The Board orders such a vote where: 


a) an order exists determining that another 
trade union represents the majority of 
employees in the unit; and 


b) 25% or more of the employees in the 
unit have within 6 months preceding the 
date of application indicated that the 
applicant union is their choice as 
representative for the purpose of 
collective bargaining. 


It may, however, refuse to hold the vote if 
satisfied that another trade union represents 
a clear majority of the employees in the unit 
or when it has taken a vote, within six 
months, upon an application by the same 
union regarding the same unit. s. 6(2) 


Votes ordered by the Board are by secret 
ballot and conducted under its supervision. 
s. 7(1) 


Ina vote, if a majority of those eligible to 
vote cast ballots, a majority of the voting 


~~ = —— 
The Board may rescind an order determining 
that a trade union represents a majority of 
employees in an appropriate unit if: 


a) there isan agreement in existence, 
upon application during a period of not 
less than 30 days or more than 60 days 
before the anniversary of the effective 
date of the agreement; 


b) there isno agreement and an appli- 
cation is made during a period of not 
less than 30 days or more than 60 days 
before the anniversary date of the 
order to be rescinded or amended; or 


©) the Board is satisfied that the order was 
obtained by fraud (it then rescinds the 


employees determines the trade union that 


represents the employees. s. 8 


order). ss. 5(k),16 


NOTICE TO BARGAIN 


Prior to expiry of collective 
agreement 


Either party may give notice not less 
than 30 days or more than 60 days 
before the expiry date of the 
agreement. s 33(4) 


Statutory obligation 


Where notice Is given, the parties 
must forthwith bargain collectively in 
good faith. ss. 2(b), 33(4) 


Statutory freeze when no collective 


agreement is in force or during 
conciliation 


No employer may change rates of 
wages, hours of work, conditions or 
tenure of employment, benefits or 
privileges until collective bargaining 
has taken place respecting the change 
(unless the trade union concerned has 
not been certified), and until any 
conciliation board has submitted its 
report. s.11(1)(j),(m), (3), (4) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 
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Saskatchewan 


The parties may submita 


dispute to the Labour 
Relations Board 5.24 


The finding of the Board is 


final and binding on the 


parties. 5.24 


No conciliatio 
established 


in board is 


| 


At the request of either party or both of 
them or on his/her own initiative, the 
Minister decides to establish a conciliation 
board. ss.22, 23, Sask. Reg. 20/67: s.2 


The board reports to the Minister within 14 
days (extension possible). Sask. Reg. 20/67 


ss.11, 16 
= | 


Report to be sent forthwith to the parties to 
accept or reject. Itis available for publica- 
tion. Sask. Reg. 20/67: ss.13, 14 


If the parties agree in writing, 
the board's recommendation 
becomes binding. Sask. Reg 

20/67; s.15 


other party... s.11 


the parties are eligible to 
declare a lockout, or to strike 
when such action is supported 


byavote s.11 


After 48 hours’ notice to the | 


itis an unfair labour practice for an employer, its agent, etc. to 
threaten to shut down or move a plant, etc., in the course of a 
dispute. 5.11(1}{i) 


When a strike has continued for 30 days, the trade union, the employer, or employees involved in the strike 
{representing at least 100 or 25% of those in the unit) may apply to the Board for 4 vote to be conducted 
among the striking employees to determine whether a majority of those voting, whose ballots are not 
spoiled, are in favour of the employer's final offer. Every affected employee who has not secured 
permanent employment elsewhere is entitled to vote. Such vote is held at the discretion of the Board and 
may be ordered only once for any strike, 5,45 
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REQUIREMENTS CONCERNING LEGAL STRIKES Saskatchewan 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


ae aa 


Strike action is prohibited: 


@ while an application is pending before the Board or any matter is pending before a board 
of conciliation appointed under the Act; s.11(2)(b) 


® during the term of a collective agreement. Where an agreement contains a Provision for 
final settlement by arbitration, without stoppage of work, of all differences over its 
meaning, application or violation, the finding of the arbitrator or the board of 
arbitration is final and binding upon the parties. If a collective agreement provides for 
final settlement by arbitration, but not for an arbitration procedure, a procedure 
contained in the Act is applicable. ss.25, 26, 44(2) 


Strike notice 

The trade union must give the employer or its agent at least 48 hours’ written notice of the 
date and time the strike will commence. It must, promptly thereafter, serve a similar notice 
to the Minister or his/her representative. s.11(6) 


Strikes during the period of an election 


The Labour-Management Dispute (Temporary Provisions) Act gives the Lieutenant Governor 

in Council the power to prohibit a strike during an election where, in his/her opinion, a 

labour-management dispute creates a situation of pressing public importance or endangers 
(or may endanger) the health or safety of any person in the province. s.14 

— 


Itis an unfair labour practice for an employee, a trade union, or any other person to declare, 
authorize, or take part in a strike unless a strike vote has been taken by secret ballot among 
all employees in the unit affected by the collective bargaining and a majority of those 
voting have voted in favour of a strike. No strike vote by secret ballot is requiredina 
bargaining unit of 2 employees or less. s.11(2)(d) 


Upon application by the employer, trade union, or affected employees, the Board may 
decide to supervise, conduct, or scrutinize a strike or ratification vote or a vote on the 
employer's final offer. ss.11(8) and 45(2) 
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BARGAINING AGENT EMPLOYER 


] i j 


Duty of fair representation Compulsory deduction of union dues 


Every employee has the right to be fairly represented in grievance arbitration proceedings 
by the trade union certified to represent the bargaining unit, ina manner that is not 
arbitrary, discriminatory, or in bad faith. s.25.1 


Upon the request of a union representing a majority of employees in a bargaining unit, a 
collective agreement must contain a clause compelling every employee who Is or becomes a 
member of the union to maintain his/her membership in the union as a condition of 
employment and every new employee to join the union within 30 days after the 


Limitations on the application of union security clauses requiring dismissal commencement of the employment. s. 36(1) 


A trade union or any person is prohibited from seeking to have an employee discharged for Non-union members of the bargaining unit are required, as a condition of employment, to 
failure to acquire or maintain membership in a trade union, where such membership is a tender to the union the periodic dues uniformly required to be paid by members of the 
condition of employment and the employee tenders payment of the periodic dues, assess- union. s. 36(1) 

ments, and initiation fees uniformly required as a condition of acquiring and maintaining | 


Upon a written application of an employee and upon request of a union representing the 
majority of employees, the employer must deduct union dues, assessments, and initiation 
fees from the employees’ wages and periodically remit these to the union. s. 32(1) 


membership. Such employee is then deemed to maintain his/her membership in the trade 
union. ss.11(2)(e), 36(3) 


The Board may issue an order excluding from the bargaining unit an employee who objects 
to membership in or financial support of a union as a matter of conscience based on reli- 
gious training or belief. This excluded employee must pay to a charity mutually agreed 
upon by the employee and the union or designated by the Board if no agreement is reached 
an amount at least equal to the amount of dues and assessments payable by union 
members. s.5(I) 


TECHNOLOGICAL CHANGE 


PROVISIONS 


(January 1, 1993) 
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| TecHwot OGICAL CHANGE LEGISLATION IN CANADA 


In view of the impact that technological changes have on job content and employment security, 
several jurisdictions in Canada - the federal jurisdiction, British Columbia, Manitoba, New 
Brunswick, and Saskatchewan - have adopted provisions relating to them in their general 
collective bargaining statutes 


In the federal jurisdiction, the railway "run throughs" of the early 1960s are regarded as 

the catalyst which led to the adoption of the legislation. The "run throughs" were so named 
because of the replacement of steam driven locomotives by diesels which did not require as 
many stopping points to refuel or undergo servicing. This entailed significant changes in the 
terms and conditions of railway employment as well as the disappearance of certain types of 
jobs. The ensuing Freedman Industrial Inquiry Commission on the introduction of technological 
change in the railway industry held that the matter of trains running through terminals (and, by 
implication, other situations involving technological change adversely affecting employees in 
their working conditions) should be subject to negotiations. In 1972, technological change 
provisions were incorporated into the Canada Labour Code and, at about the same time, similar 
legislation was passed in British Columbia, Manitoba, and Saskatchewan. In New Brunswick, the 
technological change legislation was adopted in 1989. In British Columbia, the provisions 
introduced in the 1970s will be replaced with new legislation taking effect on May 1, 1993. The 
following text reflects this recent development. 


FEDERAL, MANITOBA AND SASKATCHEWAN 


The workers covered by the technological change provisions at the federal level and in 
Manitoba and Saskatchewan are those who negotiate \vork contracts through a bargaining 
agent; however, there are situations where the legislation will not apply, such as when a notice 
of technological change has been given by the employer before a collective agreement is signed 
{the delays vary) or when the agreement contains adequate provisions pertaining to the 
change. 


Definition of technological change 


In the three jurisdictions, there are similarities and differences in the way the term "techno- 
logical change” has been defined. Following are three paragraphs that can be found in those 
definitions. 


Technological change is: 


1) the introduction by an employer into its work, undertaking or business of equipment or 
material of a different nature or kind than it previously utilized in the operation of the 
work, undertaking or business; 


2) achange in the manner in which the employer carries on the work, undertaking or business 
that is directly related to the introduction of that equipment or material; 


3) the removal by an employer of any part of its work, undertaking or business 

Wording very close to paragraphs 1 and 2 is found in the definition of “technological change” 
contained in the Canada Labour Code and the legislation of Manitoba and Saskatchewan. 
However, in the federal jurisdiction and Manitoba, both conditions described in these 
paragraphs must be present for the definition to be met 


Paragraph 3 is found only in the Saskatchewan legislation and has the effect of broadening its 
definition 


Technological changes requiring a notice 


In the three jurisdictions, a written notice to the bargaining agent is required if an employer 
proposes to effect a technological change that is likely to affect the terms and conditions or 
security of employment of a significant number of its employees covered by a collective 
agreement. In Manitoba, the application of the legislation is potentially broadened by the fact 
that a notice is also required where a technological change is likely to alter significantly the 
basis upon which the collective agreement was negotiated. In Saskatchewan, the notice must 
also be given to the Minister responsible for labour 


Length of technological change notice 


When required, the notice of technological change to a bargaining agent is longer under 
federal jurisdiction than in Manitoba and Saskatchewan. Since 1984, the Canada Labour Code 
has provided for a notice of at least 120 days, while the legislation of Manitoba and 
Saskatchewan provides for at least 90 days. 


Content of notice 


Under the federal legislation and that of Manitoba and Saskatchewan, a notice of technological 
change must provide such information as the nature of the change, the date on which it is to be 
implemented, the approximate number and type of employees likely to be affected, and the 
sitedt itis likely to have on the terms and conditions or security of employment of those 
affected 
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TECHNOLOGICAL CHANGE (continued) 
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In the federal jurisdiction, on request from the bargaining agent, the employer is also required 
to provide a statement in writing setting out a detailed description of the nature of the pro- 
posed technological change, the names of the employees who are likely to be affected initially, 
and the rationale for the change 


Alleged failure to give appropriate notice 


In the three jurisdictions, a bargaining agent may apply to the labour relations board (federal 
and Saskatchewan) or to an arbitration board (Manitoba) in order to obtaina determination as 
to whether the legislation does apply to a particular situation 


The labour relations boards and arbitration boards have similar remedial powers, which allow 
them to specify a period (not exceeding the minimum period of notice that should have been 

given) that must elapse before the employer may proceed witha technological change and to 
order the reinstatement of any displaced employee and the reimbursement of lost wages 


A determination that there has been a failure to give appropriate notice is deemed to be the 
notice of technological change that the employer is required to give 


Opening of collective agreement 


Where a bargaining agent has received notice of technological change or such notice is deemed 
to have been given, in the federal jurisdiction, it can apply to the Canada Labour Relations 
Board (CLRB) for the right to serve a notice to bargain on the employer in relation to the 
technological change; in Manitoba and Saskatchewan, the bargaining agent may serve notice 
to bargain without referring to a labour relations board. In reaching a conclusion onan 
application in the federal jurisdiction, the CLRB is required to satisfy itself that the change in 
question would likely "substantially and adversely affect the terms and conditions or security of 
employment of a significant number of employees” who are covered by the agreement 
concerned. Leave is granted automatically where the CLRB has determined that there has been 
@ failure on the part of the employer to give appropriate notice. 


Once permission to bargain is given or this right is acquired under the law, the general pro- 
hibition against strikes and lockouts during the course of a collective agreement is lifted, 
Provided the conditions for legal strikes or lockouts are met. In Manitoba, unless it is revised, 
the collective agreement is deemed to terminate 90 days after notice to bargain is given or on 
the expiry date if it is earlier 


[The federal legislation specifies that the technological change may not be put into effect until 
an agreement is reached or the right to strike or to lock out is acquired. In Saskatchewan, an 
employer may not implement such change until an agreement is reached or the Minister is 
informed of the failure of the parties to reach an agreement. 


BRITISH COLUMBIA 


In British Columbia, the legislation applies to the introduction, or planned introduction, by an 
employer of a measure, policy, practice or change that affects the working conditions or 
employment security of a significant number of employees covered by a collective agreement. 
The employer must give notice to the concerned trade union at least 60 days before such a 
measure, policy, practice or change is to be implemented. The parties must then meet in good 
faith to develop an adjustment plan, which may comprise consideration of alternatives to the 
Proposed change (including amendments to the collective agreement), human resource 
planning and employee counselling and retraining, notice of termination and severance Pay, 
entitlement to pension and other benefits such as early retirement benefits, anda bipartite 
process for overseeing the implementation of the adjustment plan. An adjustment plan, to 
which the parties have agreed, is enforceable as if it were part of the collective agreement 
These provisions do not apply to the termination of certain categories of employees such as 
those discharged for cause, those employed for a definite term or for specific work to be 
completed within 12 months, construction and seasonal workers, and those employed under a 
contract of employment that is impossible to perform due to unforeseeable circumstances. 


NEW BRUNSWICK 


In New Brunswick, the legislation provides that every collective agreement must contain 
provisions concerning technological change. Among other things, these provisions define 
technological change, require the employer to give reasonable advance notice of technological 
change to the bargaining agent, and describe the contents of the notice. If the parties are 
unable to agree upon the provisions to be included in the agreement regarding technological 
change, either party may give notice in writing to the other party that their differences are 
submitted to arbitration for a final and binding settlement, without stoppage of work. The 
Parties to an agreement may opt out of these provisions by expressly stating in their collective 
agreement that a benefit, privilege, right or obligation was agreed to in lieu of the application 
of the technological change legislation. It is specified that this legislation does not apply to the 
construction industry. 


L 
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CONCLUSION 


Since their inception, the technological change provisions at the federal level and in Manitoba 
and Saskatchewan have not been frequently invoked by trade unions whose members are 
adversely affected by technological innovations. In these three jurisdictions, technological 
change issues are generally handled in collective bargaining rather than through the triggering 
of the legislative provisions 


In British Columbia, the purpose of the legislation is also to encourage the parties to find their 
own solutions to technological change issues. The New Brunswick technological change 
provisions adopt a similar approach, but, are different from all others in that, as mentioned 
previously, they provide for a settlement procedure by arbitration, at the request of one of the 
parties, if negotiations fail and the parties do not opt out of the legislation 


Negotiations over technological change questions also occur in the jurisdictions where there are 
no specific technological change provisions in the collective bargaining statute. 
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NOTE FROM THE EDITOR 


This document is composed of two parts. In the first part, major industrial relations provisions existing in the various jurisdictions 
across Canada are summarized in tabular form. These notably include the provisions on certification of trade unions, government 
intervention during unsuccessful negotiations, prerequisites to legal strikes, strike votes, strike replacements, and legislation 
pertaining to the payment of union dues. The second part contains a narrative description of technological change legislation 
existing in certain jurisdictions. 


The legislation studied in this report covers workers in general and does not include special statutory provisions often applying to 
workers in the construction industry and to employees in the public and parapublic sectors such as public servants, teachers, 
hospital workers, policemen and firefighters. 


This document is not intended to be a substitute for the relevant statutes themselves. Users are reminded that it is prepared for 
convenience only and that, as such, it has no official sanction. Users are therefore advised to consult the texts of the statutes 
summarized in this document. 


JURISDICTION OF THE FEDERAL GOVERNMENT AND THE PROVINCES 


Under the Canadian constitution, labour legislation is primarily a provincial responsibility. The federal government, however, 
administers labour affairs in the following industries: 


1) industries of an interprovincial or international character, such as railways, bus operations, trucking, pipelines, ferries, 
tunnels, bridges, canals and telegraph, telephone and cable systems; 


2) all extra-provincial shipping and related services, such as longshoring; 
3) air transport, aircraft and airports; 

4) radio and television broadcasting; 

5) banks; 


6) works that have been declared by Parliament to be for the general advantage of Canada or of two or more provinces, 
such as grain elevators and uranium mining and processing; and 


7) certain Federal Crown Corporations. 


With respect to the Yukon and Northwest Territories, the Parliament of Canada has enacted legislation granting them the power 
to legislate on labour matters not coming under federal jurisdiction. Asa result, the territorial governments have virtually the 
same legislative powers with regard to labour laws as the provinces. However, to date the Yukon and Northwest Territories have 
not adopted labour laws governing industrial relations in the private sector. For this reason, the applicable legislation in this field 
is the federal law, the Canada Labour Code (Part |). 
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MAJOR INDUSTRIAL RELATIONS 


PROVISIONS 


(January 1, 1995) 


CANADA LABOUR CODE (PART |)(R.S.C.1985,c.L-2, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


No certified trade union, no agreement 


At any time. s.24(2)(a) 


Certified trade union but no agreement in 
force 


After expiration of 12 months from the date 
of certification or, with the consent of the 
Board”, at any earlier time. s.24(2)(b) 


Agreement in force (3 years or less) 


During the last 3 months of operation. 
5.24(2)(c) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
operation, and thereafter during the last 
three months of each year that the agree- 
ment continues to operate after the 3rd year 
of operation, or after the commencement of 
the last three months of operation. 

.24(2)(d) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.24(3) 


Where application refused 


No subsequent application from the same 
trade union for the same or substantially the 
same unit for six months unless the Board 
abridges that period. Canada Labour 
Relations Board Regulations, 1992. s.31 


* The term "Board" means the Canada 
Labour Relations Board. 


"Unit" means a group of two or more 
employees. s.3(1) 


The Board determines the unit that, in 

its opinion, is appropriate for collective 
bargaining and, for such purposes, it may 
include or exclude employees and decide any 
question as to whether a group of employees 
constitutes a unit. ss. 16(p), 27(1), (2) 


Professional employees 


The Board determines that the unit appro- 
priate for collective bargaining is a unit 
consisting of only professional employees, 
unless it would not otherwise be appropriate. 
The Board may decide on the inclusion of 
employees of more than one profession 

and of those performing the functions but 
lacking the qualifications of a professional 
employee. s.27(3), (4) 


Supervisory employees 


The Board may determine the appropri- 
ateness of a unit comprising or including 
employees who supervise other employees. 
$.27(5) 


Private constables 


The Board shall not include a private con- 
stable in a unit with other employees. s.27(6) 


Longshoring and other industries 


The Board may determine that the employees 
of two or more employers in the longshoring 
industry, or in an industry in a geographic 
region designated by the Governor in Council 
upon its recommendation, constitute a unit 
appropriate for collective bargaining. s.34(1) 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 


> 


Federal 


DECERTIFICATION 


The Board will certify a trade union if satis- 
fied that a majority of the employees in the 
unit wish to have it represent them as their 
bargaining agent. s.28 


The Board may accept as proof of 
membership in a trade union evidence that 
a person: (1) has signed an application for 
membership in the trade union, and (2) has 
paid at least five dollars to the trade union 
for or within the six-month period preceding 
the date on which the application for 
certification was filed. Canada Labour 
Relations Board Regulations, 1992. s.24 


For the purpose of satisfying itself as to the 
wishes of the employees, the Board may 
order that a representation vote be taken. 
s.29(1) 


A vote is ordered by the Board where a trade 
union applies for certification as the bar- 
gaining agent for a unit in respect of which 
no other trade union is the bargaining 
agent, and the Board is satisfied that not 
less than 35% and not more than 50% of the 
employees in the unit are members of the 
trade union. s.29(2) 


Representation votes ordered by the Board 
are conducted under its supervision, and it 
determines the employees that are eligible 
to vote. s.30(1) 


Results are determined on the basis of the 
ballots cast by the majority of employees 
voting. $.31(1) 


If less than 35% of the eligible employees 
actually vote, the representation vote is 
void. s.31(2) 


Timeliness of application 


Agreement in force 


Same as for application for certification 
except with the consent of the Board. 
$.38(2)(a) 


No agreement in force 


12 months after the date of certification. 
$.38(2)(b) 


Where strike or lockout in effect 


No application may be made during the first 
six months of a legal strike or lockout except 
with the consent of the Board. s.38(5) 


Criteria 


A majority of the employees in the unit no 
longer wish to have the bargaining agent 
represent them. Arepresentation vote may 
be held where the Board considers it appro- 
priate. Where no collective agreement is in 
force, the Board revokes the certification 
only if satisfied that the bargaining agent 
has failed to make a reasonable effort to 
enter into one. s.39 


Certification was obtained by fraud (an 
application may then be made at any time 
by a concerned employee, employer or 
union). s.40 


CERTIFICATION OF TRADE UNIONS (continued) Federal 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


SS — SS eee 


A recommendation by the Board for desig- 
nation of an industry in a geographic region 
may be made only if, upon inquiry, it is 
satisfied that the employers concerned 
obtain their employees from a group of 
employees whose members are employed 
from time to time by some or all of those 
employers. s.34(2) 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may require 
commencement of bargaining. s.48 


Prior to expiry of collective 
agreement 


Either party may require the other 
to commence bargaining within 3 
months immediately preceding the 
date of expiry of the agreement or 
such longer period as may be 
provided. s.49(1) 


Statutory obligation 


Bargaining in good faith must 
commence within 20 days after the 
notice was given unless the parties 
agree otherwise. s.50 


Statutory freeze following notice to 
bargain 


The employer may not alter rates of 
Pay, other terms or conditions of 
employment, or rights or privileges of 
the employees or bargaining agent 
until the parties have acquired the 
right to strike or to lock out. Altera- 
tions may be made if the bargaining 
agent gives its consent. s.50 


J 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


On his/her own initiative, or within 15 days of being 
informed in writing by either party that bargaining has 
not commenced or that an impasse has been reached, the 
Minister may: 


appoint a conciliation officer. 
$72 


Report to Minister within 
14 days (extension possible). 
3.73 


|= 


establisha 
conciliation 
board. ss.72, 82 


appointa 
conciliation 
commissioner. 
s.72 


decide not to appoint a 
conciliation officer, 
commissioner or board. 5.72 


Report to Minister within 14 
days (extension possible) 


If conciliation officer 5.76 


unsuccessful, within 15 days of 
receipt of report, the Minister 
shall either 


Report sent forthwith to the 
Parties and may be made 


public by the Minister. s.78 report will be 


appoint a conciliation binding. s.79 


commissioner or board 
$.74,82 


decide not to appointa 
conciliation commissioner, 
or board. s.74 


7 days after the Minister has 
released the report to the 
parties...s.89 


7 days after 
notification of such 
action... 5.89 


the parties are 
eligible to strike or 
to lock out. s.89 


After the requirements pertaining to 
legal strikes and lockouts have been 
met, the Minister may direct the 
Board to inquire into the dispute 
s.80 


Upon request or on his/her own initiative, the Minister may, at 
any time, appoint a mediator, 5.105 


The Minister may appoint an industrial Inquiry commission to 
investigate and report on any dispute or difference or matter 
affecting industrial relations where he considers it advisable. 
5,108 


Board decides not to settle 
the dispute. The parties 
continue to be eligible to 
strike or to lock out 


Board decides to settle terms 
and conditions of a first 
agreement which becomes 
binding on the parties for 
one year. s.80 


Where the Minister considers that a collective bargaining dispute affects the 
public interest, he/she may direct the Board, or another person or bady, to conduct 
@ vote among the employees in the bargaining unit concerned as to the acceptance 
orrejection of the employer's last offer made to the trade union in respect of all 
matters remaining in dispute. s. 10B.1 (1) 


The parties may by mutual 
agreement amend the terms 
and conditions. s.80 


Federal 


The parties may 
agree in advance 
that the commis- 
sioner’s or board's 


REQUIREMENTS CONCERNING LEGAL STRIKES Federal 
PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 


[fre law does not require a strike vore. | 


fa collective agreement is binding on the Parties until the requirements for a legal strike or Tl 
lockout are met. All differences that may arise over the interpretation, application, 
administration or alleged violation of a collective agreement are settled without stoppage 
of work, by arbitration or other method. ss.50, 57, 67(4) 


Strike action is prohibited unless: 
@ notice to bargain has been given; and 


@ the parties have failed to negotiate within 20 days after notice was given or have 
negotiated without success; and ee 


© the Minister has received a notice by either party of the failure to settle a dispute or PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


acted on his/her own initiative; and a a 


® seven days have elapsed from the date on which the Minister: An employer or its representative is prohibited from refusing to employ or to continue to 

crn F m pA ; ah employ any person, from discriminating in any manner in regard to employment or any 
notified the parties of his/her intention not to appoint a conciliation officer oh term or condition of employment or from intimidating, threatening or disciplining any 
conciliation commissioner or to establish a conciliation board under section 72; or person because such employee has participated in a legal strike. s.94(3)(a) 
notified the parties of his/her intention TOO appoint a conciliation commissioner or An employer or its representative is prohibited from suspending, disciplining, discharging 
to establish a conciliation board under section 74; or or otherwise penalizing an employee by reason of his/her refusal to perform all or some of 

rh an esi 4 the duties and responsibilities of another employee participating in a strike or affected bya 

Sistine the report of a conciliation commissioner or conciliation board to the Parties. lockout that is legal. s.94(3)(c) 
s 


No employee may participate in a strike unless he/she is a member of a bargaining unit in 
respect of which notice to bargain was given and the conditions itemized above have been 
met. s.89(2) 


Strikes during the period between Parliaments 


Where a strike occurs (or may occur) during the period following the dissolution of 
Parliament for a general election and, in the opinion of the Governor in Council, it 
adversely affects (or would adversely affect) the national interest, he/she may delay any 
strike action until 21 days following the date fixed for the return of the writs. s.90(1) 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Federal 


BARGAINING AGENT 


EMPLOYER 


j Duty of fair representation 
A trade union or its representative is prohibited from acting in a manner that is arbitrary, 


discriminatory, or in bad faith in the representation of any employee in the bargaining unit 
with respect to rights under the applicable collective agreement. s.37 


Operation of hiring halls 

In operating a hiring hall pursuant to a collective agreement, a trade union must apply, 
fairly and without discrimination, rules that it must establish and keep posted, for the 
purpose of making referrals of persons to employment. s.69 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union fora 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s.95(e) 


= 


Compulsory deduction of union dues 


Upon a request from the trade union, there must be included in the collective agreementa 
provision requiring the employer to deduct from the wages of each employee in the unit, 
whether or not he/she is a member of the union, the amount of the regular union dues and 
to remit that amount to the trade union without delay. Where an employee is nota 
member of the union, the regular dues do not include any payment for a benefit available 
only to union members. s.70 


The Board may exempt religious objectors from such a provision or a requirement to 
belong to a trade union as a condition of employment, so long as the amount of the 
regular union dues is paid to a registered charity. The charity is mutually agreed upon by 
the employee and the union or, failing an agreement, may be designated by the Board. 
3.70 


LABOUR RELATIONS CODE (S.A. 1988, ¢.L-1.2) 


CERTIFICATION OF TRADE UNIONS 


TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
7 aa Toes R= f= a = I 
Following filing of constitution and other 7] Unit means any group of employees of anil An application for certification must be Tan application may be made by the trade | 


documents 


No application may be made until at least 
60 days after the applicant union has filed its 
constitution, by-laws or other constitutional 
documents with the Board* (unless the 
Board gives its consent) $.35(1) 


No certified trade union, no agreement 


At any time. s.35(2)(a) 


Certified trade union but no agreement in 
force 


Any time after expiration of 10 months from 
the date of certification. s.35(2)(b) 


Agreement in force (2 years or less) 


Any time in the 2 months prior to the end of 
the term of the agreement. s.35(2)(d) 


Agreement in force (more than 2 years) 


a) Inthe 11th or 12th month of the second 
or any subsequent year of the term, but 
at least 10 months prior to the end of 
the term, or 

b) in the 2 months prior to the end of the 
term. s.35(2)(e),(3) 


Where certification reviewed by the Court 


Any time after expiration of 10 months from 
the date of final disposition, unless the 
Court quashes the decision of the Board to 


employer. s.1(1)(y) 


The Board may decide whether a group 

of employees is a unit appropriate for 
collective bargaining and whether a person 
is included in or excluded from a unit. s.1 1(3) 


The Board may also modify the description 
of a unit applied for, include employees in 
the unit or exclude employees from it, and 
do any other things it considers appropriate, 
if it believes any modified unit is reasonably 
similar to the unit applied for and is appro- 


certify the bargaining agent. s. 35(2)(c) 


' The term "Board" means the Labour 
Relations Board. 


priate for collective bargaining. s.33(1) 


Alberta 


supported by evidence, in a form satisfactory 
to the Board, that at least 40% of the 
employees in the unit have indicated 
support for the trade union by: 


a) maintaining membership in good 
standing in the trade union and/or 
applying for membership and Paying on 
their own behalf at least two dollars 
within the 90 days preceding the 
application; or 


b) indicating in writing (i.e. in a petition) 
their selection of the trade union as 
bargaining agent within the 90 days 
preceding the application. s.31 


Before granting the certification, the Board 
must satisfy itself that the employees in the 
unit it considers appropriate for collective 
bargaining have voted by secret ballot ata 
representation vote it has conducted, and 
that a majority of those voting have selected 
the trade union as bargaining agent. 

ss. 14(2),16(2),32(1),56(1) 


The Board must conduct any representation 
vote and complete its inquiries into and con- 
sideration of an application for certification 
ies soon as possible. s.32(3) 


union, the employees in the unit, or the 
employer or former employer to whom the 
bargaining rights relate. s.49(1) 


If an application is made by the employees, 
it must be supported by evidence, ina form 
satisfactory to the Board, that at the time 
of the application at least 40% of the 
employees in the unit had indicated in 
writing their support for the revocation of 
the bargaining rights. s.49(2) 


Timeliness of application 


An application may be made at any time by 
the trade union if no collective agreement is 
in force. With respect to an application by 
the employees, timeliness is the same as for 
certification. s.50 


An employer or former employer may apply 
only when it has not bargained collectively 
with the trade union for at least 3 years after 
certification, provided no agreement was 
entered into, or for 3 years after the first 
date fixed for the termination of the collec- 
tive agreement, if one was entered into. 
s.50(5) 


Where an application has been refused or 
withdrawn, no application that is the same 
or substantially the same may be made for 
90 days unless the Board gives its consent. 
s.55 


E a 


TIMELINESS OF APPLICATION 


Where legal strike or lockout in effect 


No application may be made without the 
consent of the Board. s. 35(1) 


Where application refused or withdrawn 


No subsequent application that is the same 
or substantially the same for 90 days unless 
the Board gives its consent. s. 55 


Where certification revoked 


No application from the bargaining agent 
concerned for the same or substantially the 
| same unit for 6 months. s. 52(2) 


CERTIFICATION OF TRADE UNIONS (continued) 
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APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


Alberta 


DECERTIFICATION 


Criteria 


Certification is revoked if the Board is 
satisfied that: 


a) inthe case of an application by an 
employer or the employees in the unit, 
the results of a representation vote it has 
conducted show that a majority of 
employees voting are in favour of the 
revocation; or 
in the case of an application by a 
former employer, there have been no 
employees in the unit for at least 3 years 
or the bargaining agent has abandoned 
its bargaining rights; and 
the bargaining rights of the trade union 
should be revoked. ss. 16(2),51(1),52(1), 
56(1) 


The Board may at any time give notice of its 
intention to decertify, and may do so if it 
receives no objection within 60 days of 
giving the notification. s.53(1),(2) 


The Board must conduct any representation 
vote and complete its inquiries into and 
consideration of an application as soon as 
possible. s.51(3) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Alberta 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


i = 
No previous collective agreement 


Either the bargaining agent or the employer may give 
notice to commence bargaining. s.57(1) 


(see next page) 


Prior to expiry of collective agreement 


Either party may give notice to commence bargaining 
not less than 60 days and not more than 120 days prior 
to the expiry of the agreement, or within a longer 
Period provided for in the agreement. s.57(2) 


Statutory obligations 


The parties must commence collective bargaining in 
good faith within 30 days after notice is given. s.58(1) 


The parties must exchange bargaining proposals within 
15 days of their first meeting or a longer period they 
may agree upon. s.58(2) 


Statutory freeze following notice to bargain 


An employer may not alter rates of pay, any term or 
condition of employment or any right or privilege of its 
employees or of their bargaining agent. However, 
alterations may be made if they are in accordance with 
an established custom or practice of the employer or 
with the consent of the bargaining agent or in accor- 
dance with a collective agreement that is in operation. 
The freeze applies until: 


a) 30 days after the certification; 

b) if a notice to bargain is served within that 30- 
day period, until 60 days after the date of the 
notice; or 

¢) if anotice to bargain is given when a collective 
agreement is in effect, until a legal strike or 
lockout takes place or the bargaining rights are 

l terminated. s.145 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 
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Alberta 


FAILURE TO SETTLE DISPUTE 
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Emergencies 


The Minister may meet with the 
parties and report his/her findings to 
the Lieutenant Governor in Council 
$.110(2) 


L 


The L.G.C, may order emergency 
procedures if, in his/her opinion, 
anemergency exists Or May Occur in 
circumstances involving (1) damage 
to health or property as a conse- 
quence of cessation or reduction 

of utility or health services, or 

(2) unreasonable hardship to persons 
who are not parties to the dispute 
s.110(1) 


Any strike or lockout becomes illegal 
after the date fixed in the order and 
the Minister establishes a settlement 
procedure. s.110(3),(5) 


He/she may establish a Public 
Emergency Tribunal as a means of 
settling the dispute. s.111(1) 


FF 
After inquiry, if there is no settlement 
by the date fixed by the Minister, the 
Tribunal makes a binding award on 


unsettled issues. s.111(2),(3) 


(At any time after notice to bargain is 
given, either or both parties may 
request the Director of Mediation 
Services to provide a mediator to 
informally assist in the negotiations. 
is.62 


* this legislation may apply before or after a work stoppage 


The Minister may establish a 
disputes inquiry board 


t the request of either or 
both parties, the Director of 
Mediation Services may 
appoint a mediator or may 
be required to doso by the 
Minister. s.63(1),(2) 


If there is no settlement within 
20 days (extension possible), 
the board makes recommen- 
dations and sends them to the 
Minister. It may also report 


If there is no settlement 
within 14 days of the later of 


The parties may agree in 


writing to refer the mattersin 
dispute to an arbitration board. 
They must notify the Minister 
of such an agreement. If the 
board is unable to effecta 
settlement, it then makesa 


binding award. ss.91,93 


the appointment or of the 
notification of the results of a 
vote on the most recent offer 
presented (or within any longer 
period agreed on by the parties 
or fixed by the Director), the 


mediator shall either 


what, in its opinion, ought to 
be done by each of the parties 


The Minister immediately 
notifies the parties of the 
board's recommendations. 


If there is acceptance by both 
Parties, they must notify the 
mediator accordingly and they 
are bound by the recommen- 
dations. s.64(1) 


make recommendations for the 
parties to accept or reject 
within a specified time period 


notify the parties that he/she 


does not intend to make 
recommendations. s.63(5) 


Unless a party notifies the 
Minister of its acceptance of 
the recommendations within 
10 days after they have been 
received (or clarified by the 
dispute inquiry board), the 
Board conducts a vote on them 
among those represented by 
that party. s.105(2) 


If one party accepts the 
recommendations within the 
time fixed by the mediator, 
that party may ask the Board 
to conduct a vote on their 
acceptance or rejection by 
the other party. s.64(3) 


If the recommendations are 
rejected, each party must 

notify the mediator 
accordingly. s.64(2) 


If a vote is requested anda 
majority of those who vote, 
together with the other party, 
are in favour of accepting the 
recommendations, such recom- 
mendations are binding on the 
parties. s.68(3) 


If a mediator has already been 
appointed under section 63 
and the 14-day cooling-off 
period has expired, 10 days 
after the board's recommenda- 
tions are received or 72 hours 
after the Board notities the 
parties of the results of a vote 


After a cooling-off period of 
14 days following the 


Ajter a cooling-off period of 14 days 
from the date fixed by the mediator for 
acceptance or rejection of the recom- 

mendations or, if a vote is held on them, 
from any later date on which the parties 
are notified of the results. 


and after a 72 hours’ notice to the other 

party, the parties are eligible to strike or 

to lock out when such action is supported 
by a vote. ss.71,76, 88 


In case of failure to appoint an 
arbitration board, either party 
may notify the Minister who. 
will direct the parties to make 
the required appointment(s), 
and may act on his/her own 


initiative, if necessary. s.92 


If the parties accept the 
recommendations, or if there 
is a vote and the mapority of 
those voting as well as the 
other party are in favour of 
the recommendations, they 

become binding. s.105(1),(4) 


At any time after the exchange of 
‘bargaining proposals, either party 
may make one request to the Board 
to conduct a vote on its most recent 
offer, Ifa majority of those who 
vote accept the offer, it is binding 
‘on the parties. $s.67,68(3} 


The Minister may establisha 
disputes inquiry board after the 
beginning of a strike or lockout. The 
right to strike or to lock out isnot 
affected. ss.103,108 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


a) the term of the collective agreement has expired (Unresolved differences that may arise 
over the interpretation, application, operation or alleged violation of a collective 
agreement are settled through a grievance arbitration process.); 


b) astrike vote supervised by the Board has resulted ina Majority in favour of a strike; 


¢) the results of the strike vote have been filed with the Board, and the vote remains 
current; 


d) strike notice has been given; and 


e) the strike commences on the date and at the time and location specified in the notice 
orin an amendment to the notice if one is agreed to and is permitted under the Code. 
$s.71,103(3), 133, 134 


Also, if a disputes inquiry board has been established before a strike or lockout, no strike 
may take place until at least 10 days after the Minister serves a copy of the board's 
recommendations on the parties or, if the Labour Relations Board conducts a vote on their 
acceptance or rejection, until at least 72 hours after notification of the results of that vote 
ss.71,103(3) 


Strike notice 


The trade union must give the employer, in writing, at least 72 hours’ notice of the date, 
time and initial location at which the strike will commence. It must, immediately 
afterward, serve a similar notice to the mediator appointed under section 63. s.76(1) 


A strike notice becomes ineffective when a strike does not occur on the date and at the 
time and location specified in it or any amendment to it agreed upon by the parties. 
Another notice must then be served before the strike may occur. ss.77,78 


Duration of strike 


A strike is deemed to end on the expiration of 2 years from the date it commenced. s.88 _| 
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STRIKE VOTE 


No strike vote will be supervised until: 


a) the expiry of the term of the collective agreement; 
b) the formal appointment of a mediator under section 63; and 
©) the expiry of the 14-day cooling-off period preceding a strike or lockout. s.73(2), (3) 


The results of a strike vote are determined on the basis of a majority of those employees who 
actually vote. s.74(3) 


Any question arising with respect to a strike vote must be referred to the Board, whose decision 
is final and binding. s.74(4) 


If no strike occurs within 120 days of the strike vote, the vote is deemed to be void, and a strike 
may not take place unless a new vote is conducted in accordance with the Code. s.75(1) 


No strike vote may be taken after the expiry of two years from the end of the 14-day cooling- 
off period. When such a prohibition is in effect, the dispute is deemed to no longer exist. 
s.75(2),(3) 


Alberta 


A strike vote supervised by the Board is mandatory. s.71 | 


Ft action is prohibited unless: ] 


J 


OO 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


—,_ 
= 


When astrike or lockout ends as a result of a settlement, the cancellation of bargaining rights, 
or after two years have elapsed since it began, any employee whose employment relationship 
with the employer has not been legally terminated may apply to the employer to return to 
work in preference to any employee hired as areplacement worker. The application for 
reinstatement must be made in writing within 14 days of the date on which the employee 
learns that the strike or lockout has ended (but not more than 30 days after the date it ended) 
or immediately if the work stoppage ends after two years. Where the employer's operations 
are continuing or resuming, and the type of work the employee had performed continues, the 
employer is required to reinstate the employee. If there is no collective agreement in place, the 
reinstatement must be effected on terms agreed upon by the employer and the employee 
without discrimination based on the exercise of a legal right. s.88 


An employer or its representative is prohibited from suspending, disciplining, discharging or 
otherwise penalizing an employee by reason of his/her refusal to perform all or some of the 
duties and responsibilities of another employee participating in a strike. s.147(f) 


An employer or its representative is prohibited from using or permitting the use of a person or 
organization not involved in a dispute and whose primary object, in the Board's opinion, is to 


prevent, interfere with or break up legal activities in respect of a strike or lockout. s.152(1) 
= 


CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Alberta 
i EU ETEIEE ETE na 


BARGAINING AGENT 


EMPLOYER 


Duty of fair representation 
A trade union or its representative may not deny an employee or former employee, who is 


or was in the bargaining unit, the right to be fairly represented by the trade union with 
respect to his/her rights under the collective agreement. s. 151(1) 


Limitations on the application of union security clauses requiring dismissal 


Atrade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union for a 
reason other than a failure to pay the periodic dues, assessments and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s. 149(g) 


Authorization to deduct union dues 


The employer must, from wages due to the employee, make the payments to the trade 


union authorized in writing by the employee. The authorization continues in force for at 
least 3 months and thereafter until revoked. s. 25 
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LABOUR RELATIONS CODE (S.B.C. 1992, c. 82) CERTIFICATION OF TRADE UNIONS British Columbia 
TIMELINESS OF APPLICATION APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 


At any time. s. 18(1) 


Certified trade union but no agreement in force 


When: 


a) 6 months have elapsed since the date of 
certification of a trade union for the unit, or 


b) the Board* has consented to an application 
before the expiry of the period of 6 months. 
s. 18(2) 


No application during a strike or lockout 
without the consent of the Board. s. 18(3) 


Agreement in force 


Only during the 7th and 8th months in each year 
of its term or of any renewal or continuation 
thereof. However, an application may not be 
made within 22 months of a previous 
application which resulted in a decision by the 
Board on the merits of the application. 

s. 19(1), (2) 


No application during a strike or lockout 
without the consent of the Board. s 19(3) 


Exceptions 


a) Atrade union thatisa Party to the collective 
agreement, but is not certified with respect 
to employees covered by it, may apply at 
any time; and 


b) a council of trade unions comprising trade 
unions that are parties to collective 
agreements may apply at any time to be 
certified in place of those trade unions 


s. 18(4) 


— 


employees, and the expression 
“appropriate for collective bargaining" or 
“appropriate bargaining unit", where used 
with reference to a unit, means a unit 
determined by the Board to be appropriate 
for collective bargaining, whether it is an 
employer unit, craft unit, technical unit, 
plant unit, or any other unit, and whether 
or not the employees therein are employed 
by one or more employers. s. 1(1) 


In determining that a unit is appropriate 
for collective bargaining, the Board may 
include or exclude employees. s. 22(1) 


Dependent contractors may form a 
bargaining unit. Where a certification 
already exists for a group of employees of 
the same employer, the Board must 
determine whether the dependent 
contractors are more appropriately 
included in the existing unit or a separate 
unit. s. 28(1) 


In the case of an application for 
certification concerning supervisory 
employees and other employees, the Board 
may certify the applicant trade union for 
the unit, for a unit of supervisory 
employees only, or for a unit composed of 
some or all of the other employees. s. 29 


certified trade union, an application may be 
made by a trade union claiming to represent 
not less than 45% of the employees in a unit 
If a collective agreementis in force, an 
application may be made by a union 
claiming to have majority support. s. 18(1), 
19(1) 


Where, on the date an application is 
received, the Board is satisfied that not less 
than 55% of the employees ina unit are 
members in good standing of the trade 
union, it must certify the union. s. 23(1) 


The minimum criteria for establishing 
membership in good standing ina trade 
union are as follows: 


© amembership card must be signed and 
dated at the time of signature; 

@ amembership card signed on or after 
January 18, 1993 must contain the 
following statement: In applying fora 
membership | understand that the union 
intends to apply to be certified as my 
exclusive bargaining agent and to 
represent me in collective bargaining; 

@ the membership card must have been 
signed or active membership must have 
been maintained by dues payments 
within 90 days prior to the application 
for certification. Labour Relations 
Regulation s.3 


A representation vote by secret ballot may 
be ordered by the Board to determine 
whether the employees in an appropriate 
bargaining unit wish to be represented by a 


Particular union. s. 24(1), 39(1) 


J 


* The term "Board" means the Labour Relations Board and “Mediation Division" means the Mediation Division of the Board. 


if; yy ” ra . o —) 
No certified trade union, no agreement | Trunit means an employee or a group of Where there is no collective agreement or certification may be cancelled by the Board 


at any time after it occurs if it is satisfied that 
the trade union has ceased to be a trade 
union or that the employer has ceased to be 
the employer of the employees in the unit. 

s. 33(1) 


Mandatory representation vote 


The Board must order that a representation 
vote be taken where at least 45% of the 
employees in the unit sign an application for 
cancellation of the certification. The vote 
must be held within 10 days after the appli- 
cation or such longer period as ordered by 
the Board if it is conducted by mail. s.33(2) 


There may be no application fora 
mandatory vote: 


a) during the 10 months following 
certification, 


b) during the 10 months following a refusal 
to cancel the certification because of an 
unfair labour practice or improper 
interference, or 


¢) during a period determined by the 
Board (minimum 90 days if one is 
prescribed) following a refusal to cancel 
the certification because a majority of 
votes were in favour of the union. 
ss. 30,33(3) 


The Board may order another 
representation vote if participation by 
eligible employees is less than 55%. $.33(5) 


b= t 


TIMELINESS OF APPLICATION 


Where application refused 


No new application by the same applicant 
for a period determined by the Board 
(minimum 90 days if such a period is 
prescribed). s.30 


Where certification has been cancelled 
without regard to a vote, due to an unfair 
labour practice or improper interference 


No new application by the trade union for 
10 months. s. 33(7) 


Where certification cancelled 
No application by another trade union for 


10 months unless the Board abridges that 
period. s. 33(10) 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


A representation vote is taken when the Board 


REPRESENTATION VOTE 
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British Columbia 


DECERTIFICATION 


is satisfied that not less than 45% and not 
more than 55% of the employees ina unit are 
members in good standing of the trade union. 
s.24(2) 


The vote must be held within 10 days after the 
application or within a longer period ordered 
by the Board if it is conducted by mail. s.24 (3) 


The Board may order another representation 
vote if participation by eligible employees is 
less than 55%. s. 24(4) 


Certification takes place if the majority of 
employees in the unit who vote are in favour 
of representation by the trade union. s.25 


A representation vote may be requested by a 
trade union before the Board determines the 
appropriate unit. When ordered by the Board, 
such a vote has the same effect as a standard 
representation vote if the Board is satisfied 
that not less than 45% of the employees in the 
unit were members in good standing of the 
trade union at the time of the application. 

s. 26 


If, on inquiry, the Board is of the opinion that 
a trade union seeking certification would 
likely have obtained the requisite support in 
the absence of an unfair labour practice, it 
may certify the union. In such a situation, the 
Board may impose conditions on the trade 
union, and, if the conditions are not 
substantially fulfilled to its satisfaction within 
12 months or a lesser period it may specify, the 


certification is cancelled. s. 14(4)(f), (5) 


The Board may cancel or refuse to cancel 
certification without regard to the result of 
any vote if any employees in the unit are 
affected by an order pertaining toa 
prohibited act, or if it considers that, by 
reason of improper interference by any 
person, a vote is unlikely to disclose the true 
wishes of the employees. s. 33(6) 


Other causes for decertification 


On receipt of an application for cancellation 
of certification, the Board may grant this 
demand if it is satisfied that the trade union 
has abandoned its bargaining rights. 

s. 33(11) 


= 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS British Columbia 
NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


| | 
[sccrertnane | 
| | 


= 
No previous collective agreement T 


Either party may require the other to commence 
bargaining. s. 45(1) 


Prior to expiry of collective agreement 


Either party may, at any time within 4 months immediately 
preceding the expiry of the agreement, require the other to 
commence bargaining. s.46(1) 


If a notice is not given 90 days or more prior to the expiry of 


the agreement, the parties are deemed to have given notice 
90 days prior to the expiry. s.46(4) 


Copy to Board 


A copy of the notice to bargain must be sent to the associate 
chair of the Mediation Division of the Board. s. 46(2) 


Statutory obligation 


Bargaining in good faith must commence within 10 days 
after the date of the notice. s.47 


Statutory freeze following notice to bargain 


During negotiations for a first collective agreement, the 
employer may not alter rates of pay or other terms or 
conditions of employment until 4 months after the 
certification of the trade union, unless a collective 
agreement is entered into or an authorization is granted by 
the Board. s.45(1),(3) 


When a collective agreement between the parties has : 
expired, the employer or trade union may not, except with 
the consent of the other, alter any term or condition of 
employment. This applies until a strike or lockout has 
begun, anew collective agreement has been negotiated or 
the bargaining rights have been cancelled. s. 45(2) _| 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 
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British Columbia 


First agreement 


F 


At the request of either party, a mediator is appointed 1 
by the associate chair of the Mediation Division if the 
parties have bargained but failed to reach an 
agreement and a strike has been authorized by a vote 
held in accordance with the Code. s. 55(1), (3) 


FAILURE TO SETTLE DISPUTE 


— 
The associate chair of the Mediation Division may 
appoint a mediation officer at the request of either 
party, or one may be appointed by the Minister 
s.74(1), (3) 


— 


No strike or lockout is then permitted, unless such 
action is subsequently authorized in a recommendation | 


ilet the mediator. s. 55(2) 
| = 


Report to associate chair within 10 days of initial 
meeting or 20 days of appointment (extension 


possible). At the request of either party or of the 
Minister, the report may include recommended terms 
of settlement. s. 74(4), (5) 


fir there is no settlement within 20 days of the 
mediator's appointment, he/she must recommend 
terms of an agreement to be considered by the parties 
and/or a settlement process, including mediation/ 
arbitration, arbitration or allowing the parties to 
czsrce their right to strike or to lock out. s. 55(6) 


j if the mediator’s recommended terms of settlement are 
not accepted or an agreement is not concluded within 
20 days of his/her report, the associate chair must 
either: 


permit the parties to settle 
matters through a strike or 
lockout. s.55(7) 


order mediation/ 
arbitration or arbitration 
No strike or lockout is then 
permitted. The 
recommended or 
negotiated terms of the 
agreement are binding on 
the parties. s.55(7), (8) 


72 hours after strike or lockout notice and 48 hours 
after associate chair informs parties of receipt of 
report... ss. 60,61 


& 


The Minister may appoint a special mediator. 
at any time during a collective bargaining 
dispute. 3.76 


The associate chair of the Mediation Division 
may appoint a fact finder after a strike or 
lockout has commenced. 5.77 


The Minister or the associate chair of the Mediation 
Division do not appoint a mediation officer under 


section 74 


72 hours after strike or lockout notice... ss. 60,61 


the parties are eligible to strike or to lock out when 
such action is supported by a vote. The party concerned 
must immediately notify the Board in writing of the 
date any strike or lockout commenced. ss. 60, 61,75 


Before the commencement of a strike or lockout, the 
employer may make one request that a vote by secret 
ballot of the employees in the unit be taken on its last 

offer, and the associate chair of the Mediation Division 
Wilf order such a vote. $s. 39{1), 78(1), (3), (5) 


S_——————— 
The associate chair of the Mediation Division may 
appoint a fact finder. The parties must then be 

notified. s.77(1) 


Report to the associate chair setting out the matters 
agreed on and those remaining in dispute as well as any 
findings relevant to the making of a collective 
agreement. s. 77(4), (5) 


The associate chair must provide a copy of the report to 
the parties, and may make it public. s.77(6) 


72 hours atter strike or lockout notice and, ifa 
mediation officer has been appointed under section 74, 
48 hours after associate chair informs parties of receipt 


of his/her report... ss. 60, 61 


During a strike or tockout, the Minister may directa 
vote by secret ballot of the employees in the : 
bargaining unit on the employer's last offer if he/she 
considers that it is in the public interest ta do so. 

‘$3. 39(1), 78{6) au 


The Minister may, an application or on hisvher own. 
initiative, refer matters in dispute to an industria 
inquiry commission for investigation and report. the 
parties agree in writing, the report becomes binding. 
$79 : 
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REQUIREMENTS CONCERNING LEGAL STRIKES British Columbia 
ratmegusesvourcatsrame 


Strike action is prohibited during the term of a collective agreement. All disputes arising 
from the interpretation, application or alleged violation of a collective agreement must be 
settled, without stoppage of work, by arbitration or other method. ss. 57,58, 84,85 


Unless the parties agree otherwise in writing, itis prohibited to declare a strike: 
© more than three months after the date of a vote favouring a strike; s. 60(3)(a) 


@ until the trade union gives a written strike notice to the employer and files the notice 
with the Board; s. 60(3)(b) 


® until 72 hours after the notice has been served on the employer and filed with the 
Board; s. 60(3)(b) 


© if a mediation officer has been appointed under section 74, until 48 hours after the 
associate chair of the Mediation Division informs the trade union that he/she has 
received the report and after the expiration of the 72 hours’ strike notice. s. 60(3)(b) 


Longer period of notice 


On application or on its own initiative, the Board may direct that a longer period of strike 
Notice be given for the protection of perishable property or other property or persons 
affected by perishable property. s. 60(4) 

Essential Services 

Either of the parties to a collective bargaining dispute may request the Chair of the Board, 
or the Chair may decide on his/her own initiative, to investigate whether the dispute poses 
a threat to the health, safety or welfare of the public. After receiving a report of the Chair 
of the Board, or on his/her own initiative, the Minister may direct the Board to designate 
essential services that it considers necessary to prevent a danger of this nature that is 
immediate and serious. s. 72(1), (2) 


The Board may appoint one or more mediators to assist the Parties to reach an agreement 
On essential services designations. It must then submit a decision regarding essential 
services within 30 days after receiving a mediation report. s. 72(3), (5) 


If the process of designation is initiated before the beginning of a strike or lockout, no 
work stoppage may occur until the process has been completed. s. 72(6) 


—— 


Ta strike vote may not be taken until the parties have bargained collectively. s. 59(1) 


Unless a legal lockout has lasted for longer than 72 hours, a strike vote is mandatory. The 
result is determined by a majority of those in the unit who vote. s. 59(2), 60(1) 


On application by a person directly affected by a strike vote or an impending strike, or on its 
own initiative, the Board may declare a vote to be void if it is satisfied that it has not been 
held in accordance with the Code or the regulations and may prescribe the terms of any 
subsequent vote. s. 60(2) 


Except as otherwise agreed in writing between the parties, the strike may be declared only 
during the 3 months following the date on which the vote was taken. s. 60(3)(a) 


Remarks re: strike and ratification votes 


A collective agreement concluded outside the Province applies to employees in the Province 
who are covered only if it has been ratified by a majority of them. s. 11(2) 


Astrike or ratification vote must be by secret ballot, and the results must be made available 
to the union members and the employer affected. s. 39(1), (2) 


All employees in a bargaining unit, whether or not they are unionized, are entitled to 
participate in strike and ratification votes held by the trade union. If a trade union 
coordinates collective bargaining on behalf of more than one bargaining unit, the ballots 
may not be counted until all units involved have voted. s. 40 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) British Columbia 


PREREQUISITES TO LEGAL STRIKE PROHIBITION REGARDING STRIKE REPLACEMENTS 


eee 


lf the required 72-hour (or possibly longer) strike notice period expires without the work During a legal strike or lockout, an employer is prohibited from using the services of the 
stoppage occurring in an establishment affected by essential services designations, the following persons, whether they are paid or not: 

trade union is required to give a new notice of at least 72 hours before commencing a 
strike. s. 60(6) 


a) those transferred, hired or engaged after notice to bargain was given or, in the absence 
of such notice, after the beginning of negotiations; 


b) those who ordinarily work at another of the employer's places of operations; 
¢) those employed, engaged or supplied to the employer by another person. 


These persons cannot be used to perform the functions of any striking or locked out 
employee, or the work ordinarily done by personnel permitted to perform replacement 
work (i.e., consenting members of the bargaining unit concerned as well as managers and 
employees not in the bargaining unit, who work at the place of operations and agree to 
perform such work). s. 68 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES British Columbia 
BARGAINING AGENT EMPLOYER 
Duty of fair representation ] Compulsory deduction of union dues 


A trade union or council of trade unions must not actin a manner that is arbitrary, An employer or its representative May not refuse to agree with a certified trade union, 
discriminatory, or in bad faith in representing any of the employees ina bargaining unit, or engaged in collective bargaining to conclude a first agreement, that all employees in the 
in the referral of persons to employment, whether or not they are members of the trade unit, whether union members or not, will pay union dues. s.6(3)(f) 


union or of a constituent union of the council. s. 12(1) 
The Board may exempt religious objectors froma requirement to belong to a trade union 


Limitations on the application of union security clauses requiring dismissal or to pay dues, fees or assessments to the union, so long as these amounts are paid toa 
registered charitable organization that it may designate. Such an employee is not entitled 

Every person has a right to the application of the principles of natural justice in respect of to participate in a vote conducted by the union or directed by the Board under the Code. 

disputes relating to the constitution of a trade union, membership in it, or disciplinary $.17 

action it may take. If a complaint is made and, after having inquired into the matter, the 

Board is satisfied that there has been a contravention of this provision, it may order a trade Authorization to deduct union dues 

union to reinstate a person to membership and to pay to that Person a sum equal to wages 

lost due to his/her expulsion or suspension as well as the amount of any related financial An employer must honour an employee's written assignment of wages to a certified trade 

penalty. s. 10(1), 14(4)(d) union unless the assignment is declared null and void by the Board or is revoked by the 


[[assignor. s. 16(1) 


A trade union or its representative May not require an employer to terminate an employee 
due to his/her expulsion or Suspension from that trade union on the ground that he/she is 
[ler was a member of another trade union. s.15(2) 


LABOUR RELATIONS ACT (R.S.M. 1987, c.L-10, as amended) 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


CERTIFICATION OF TRADE UNIONS 


REPRESENTATION VOTE 
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Manitoba 


DECERTIFICATION 


— 


No certified trade union, no agreement 


At any time. s.34(2) 


Certified trade union but no agreement in 
force 


After the expiry of 12 months from the date 
on which the incumbent bargaining agent 
was certified or from the date on which any 
court proceedings regarding the certifi- 
cation were terminated, whichever is later, 
or when certification is cancelled. s.35(1) 


If an agreement has expired and bargaining 
has taken place, 90 days after termination or 
before if the bargaining agent consents. 
5.35(3) 


Agreement in force 


After 6 months from the date on which the 
agreement became effective and before the 
last 3 months of its term. s.35(2)(a),(b) 


Agreement in force (18 months or less) 


During the 3 months immediately preceding 
the last 3 months of the term. s.35(2)(c) 


Agreement in force (more than 18 months) 


During the 3 months immediately preceding 
any anniversary of the date on which the 
agreement became effective or during the 3 
months immediately preceding the last 3 
months of the term. s.35(2)(d) 


"Unit" means an employee or a group of 
employees, and the expression “appropriate 
for collective bargaining", where used with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it isan employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers. s.1 


In determining whether a proposed unit is 
appropriate for collective bargaining, the 
Board*, if it deems appropriate to do so, 
may alter the description of the unit, include 
or exclude employees or classes of 
employees or create two or more units. 
$s.39(2),142(5) 


However, the Board may not includeina 
unit professional employees practising a 
profession with other employees unless it is 
satisfied that a majority of the professional 
employees wish to be included in the unit 
$.39(3) 


Where the Board allows an application for 
certification during a legal strike or lockout, 
unless in its opinion there are compelling 
industrial relations reasons to the contrary, 
the unit is deemed to contain only those 
employees who were init and on the 
employer's payroll on the last day before the 
work stoppage and who, in its opinion, have 
a continuing interest in the outcome of the 
conflict. s.35(6) 


Where the Board is satisfied that any dispute 
as to the composition of the unit cannot 
affect the union's right to certification, it 
may allow certification on an interim basis 
pending a final determination. s.39(4) 


Once it has determined to its satisfaction the 
number of employees in the unit who, as of 
the date of the filing of the application, 
wished to be represented by the union, the 
Board: 


a) certifies if 65% or more; 


b) conducts a vote if 40% or more but less 
than 65%; 


* The term "Board" means the Manitoba Labour Board. 


©) rejects the application if less than 40%. 
s.40(1) 


Evidence of membership in a union is proof 
of the employees’ wishes. A person isa 
member of a union if: 


@ he/she joined the trade union within six 
months preceding the application for 
certification and remained a member on 
the date it was made; or 


@ he/she was a member of the union six 
months before the application for 
certification and remained a member on 
the date it was made. s.45(1),(2) 


Exceptions 


The Board conducts a vote where a union, 
which has the support of at least 45% of the 


employees in the unit makes an application 
to displace another trade union. s.40(2) 


An application may be made by an 
employee claiming to represent a majority in 
a unit. s.49(1) 


Timeliness of application 


Same periods as specified for certification 
when no agreement is in force or there is an 
agreement or a legal work stoppage. s.49(2) 


Exception 


In all cases, at any time with the consent of 
the Board. s.49(3) 


Criteria 


A majority of the employees in the unit who 
participate in a vote no longer wish to be 
represented by the union. s.51 


Certification was obtained by fraud (an 
application may be made by a concerned 
employee, employer or union). s.52 


Failure by the bargaining agent to exercise 
bargaining rights within 12 months after 
certification or any court proceeding arising 
from it, whichever is later. s.53(1) 


Vote 


The Board conducts a vote when satisfied 
that at least 50% of the employees in the 
unit support the application. It may, 
however, dispense with a vote when the 
application is not opposed by the union. 
s.50(2),(3) 
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successive 1 year term(s)) 


During the 3 months previous to the 3 
months immediately preceding any date on 
which the agreement may be terminated. 
$.35(2)(e) 


Agreement in force (first agreement) 


If the terms and conditions have been 
settled by the Board, no application during 
the term of the agreement. s.35(4) 


Legal work stoppage 


After 6 months from the date of commence- 
ment and with the consent of the Board. 
$.35(5) 


Exceptions 


Where the parties to an agreement reach 
settlement within fewer than 30 days from 
the date of giving notice to bargain, on 
application, the Board may require either 
or both of them to show cause why an 
application by another union should not 
be permitted. s.36(1) 


Inall cases, at any time with the consent of 
the Board. s.37 


Where application refused 


No application by the same applicant for the 
same unit, part of it, or any unit containing 
the same employees for at least 6 months, 
xcept as otherwise specified by the Board 
Manitoba Labour Board rules of procedure 
8(14),(15) 


fF 7 = > 
Agreement in force (1 year and provides for 


the Board has discretion to certify a union 
without majority support if it finds that the 
employer has committed an unfair labour 
Practice as a result of which the employees’ 
true wishes are not likely to be ascertained and 
that the union has adequate membership 
support. $.41 


Aunion, or union representative, must provide 
information to concerned employees during 
certification drives with respect to initiation 
fees and regular membership dues. The Board 
will not accept the membership of an employee 
in the union as evidence of support, if the 
employee did not receive this information. 
ss.45(3.1), 45(4) 


The Board may dismiss an application or order a 
vote where it is satisfied that, in the solicitation 
of memberships, the union has used 
intimidation, fraud, coercion, or penalty threat. 
s.45(4) 


In any certification proceeding, the Board may 
order a vote for the purpose of satisfying itself 
as to the wishes of employees ina unit or 
proposed unit. The result of a vote is deter- 
mined by the majority of those who cast a 
ballot. ss.40(3),48(1) 


A vote conducted by the Board in a proposed 
unit may be treated as a representation vote 
once the unit has been determined. s.48(3) 


L 


If the Board is satisfied that less than 50% 
of the employees support the application, 
the Board dismisses the application. s.50(1) 


In any case, the Board may dismiss an 
application without a vote if satisfied that 
bad faith on the part of the employer 
resulted in the bargaining process being 
frustrated. s.50(4) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


NOTICE TO BARGAIN 


——— ——w 


No previous collective agreement 


Either party may require commencement of 
bargaining. s.60 


Prior to expiry of collective agreement 


Not more than 90 days and not less than 30 days 
preceding expiry date. s.61(1) 


Agreement may provide otherwise. s.61(2) 


Revision during term 

Either party may require bargaining, subject to 
provisions of the agreement. s.61(3) 

Statutory obligation 


Bargaining in good faith must commence within 10 
clear days after notice was given or such further 
time as the parties may agree upon. ss.62, 63(1) 


Statutory freeze after certification or the 
termination of a collective agreement 


An employer may not alter rates of wages or any 
other term or condition of employment. However, 
alterations may be made with the consent of the 
bargaining agent or in accordance with a collective 
agreement that is in operation, or if the bargaining 
rights have been cancelled. The freeze applies until: 


a) 90 days after certification (that period may 
be extended by the Board for a further 
period not exceeding 90 days); or 

b) 12 months after the termination of a 
collective agreement (unless a strike or 
lockout has taken place). s.10(2),(3),(4) 


First agreement 


After a conciliation officer has given 
notice (between 90 and 120 days after 
his/her appointment) that the parties 
have not been able toreacha 
settlement, or after 120 days have 
elapsed since that appointment, and 
90 days after certification (or an 
extension of that period), either party 
may apply to the Board for a settle- 

[| ment s.87(1) 

Within 10 days after the notice of 
receipt of the application, the parties 
may notify the Board that they agree 
to refer the dispute to an arbitrator 
whose name is specified. The 
arbitrator settles the first collective 
agreement in the following 60 days. 
$.87(2), (2.1) 


If the parties do not agree to use the 
services of an arbitrator, the Board 
inquires into the negotiations. Unless 
an agreement is concluded within 60 
days after the application, it, within a 
further 3 days, settles its terms and 
conditions or allows an additional 30 
days of negotiations; if there is no 
settlement, the Board proceeds 
within a further 30 days. s.87(3), (4) 


The agreement prepared by the 
Board or an arbitrator is binding on 
the parties for one year, except to the 
extent that they agree to vary its 
terms and conditions. s.87(7) 


FAILURE TO SETTLE DISPUTE 
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Manitoba 


At the request of either party or on 
his/her own initiative, the Minister 
appoints a conciliation officer. s.67 


Report to Minister within 30 days 
(extension possible). s.68 


if the conciliation officer is unsuc- 
cessful, or on his/her own initiative, 
the Minister may appoint a 


conciliation board. s.97 


The conciliation board or mediator 
reports to the Minister within 30 days 
of appointment (extension possible) 
Report sent forthwith to the parties 
and may be made public by the 
Minister. ss.103, 104, 105 


The parties are eligible to declare a 
lockout, or to strike when such action 
\s supported by a vote (a strike or 
lockout is not subject to statutory 
delays relating to conciliation or 
mediation). ss.89, 93 


Where collective agreement 
provisions set outa final settlement 
procedure by arbitration, etc, 


After negotiations have commenced, 
ithe Minister may appoint a mediator if 
eee considers #t advisable to do so. 
5! : : 


without work stoppage, inconsistent 
collective bargaining procedures of 
the Act do not apply. s.62 


Where negotiations have 
commenced, the Minister shall, on 
request of both parties, appointa 
mediator selected by them or may 
appoint one on his/her own initiative 
s.95 


if the parties agree in writing, the 


recommendations of the conciliation 


board or mediator are binding. s.106 


The Minister may, on application ar 
on his/her own initiative, refer 
matters in dispute to an industrial 
Inquiry commission for Investigation. 
mediation and report. $113 
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PREREQUISITES TO LEGAL STRIKE 


@ when an application is made to the Board to settle the terms and conditions of a first 
collective agreement between the parties; s.87(5) 


© until 90 days after the date on which the union was certified as bargaining agent and 
any extension of that period (not exceeding 90 days) ordered by the Board; s.89(1) 


@ while a collective agreement is in force (All differences that may arise over the meaning, 
application or alleged violation of a collective agreement are settled without stoppage 
of work, by arbitration or other method.); ss.78, 89(2) 

© bya trade union that is not entitled to bargain collectively; s.90 


© by an employee who is not in a unit for which a trade union is entitled to bargain 
collectively; s.92 


® unless a union-conducted vote is in favour of a strike. 5.93 


ee ee eee 


Strike action is prohibited: 1] 


STRIKE VOTE 


—— 


A secret strike vote is mandatory and is decided by a majority of the employees in the unit 
who cast ballots. Reasonable notice and opportunity to vote must be given by the union. 
s.93 


Remark re: ratification vote 


Within 30 days of the reaching of agreement between the parties, a vote by secret ballot 
must be held among the union members in the unit on the acceptance or rejection of the 
proposed collective agreement. The union must give reasonable notice and opportunity to 
cast a ballot. The question is determined by the majority of those who vote and, if they 
accept the agreement, it becomes binding on the parties. ss.69, 72(1) 


This requirement for a ratification vote does not apply to a first agreement settled by the 


= | 


Board and to any amendment to a provision of a collective agreement made prior to the 
termination date, unless the agreement provides otherwise. s.69(4) 


_| 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


Oo 


= 
j Itis an unfair labour practice for an employer: 


© tohire or offer to hire replacement workers, or threaten to do so, prior to or duringa 
lockout or legal strike, for any period of time longer than the duration of the work 
stoppage; 


© to refuse to reinstate an employee without a valid reason when a lockout or legal strike 
ends with or without a collective agreement and the work the employee was performing 
is continued (where there is no agreement on reinstatement, it must be done as work 
becomes available according to the seniority of each employee in the unit at the time 
the work stoppage began); 


@ touse, or offer or purport to use, a professional strikebreaker, or to authorize such 
action; a professional strikebreaker is a person not involved in a dispute, and whose 
primary object is to interfere with, obstruct, prevent, restrain or disrupt the exercise of 
any right under the Labour Relations Act in anticipation of or during a lockout or legal 
strike. ss.11, 12, 13, and 14 
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PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


SEE nnn ariEnaED eee are 


Itis an unfair labour practice for an employer or a bargaining agent to take disciplinary 
action against an employee covered by a collective agreement who refuses to perform 

work which would directly facilitate the operation or business of another employer whose 
employees within Canada are legally on strike or locked out. Disputes concerning the 
refusal may be referred to the Board for a binding decision. An employer is not required to 


Pay wages to an employee for any period during which the employee refuses to perform 
his/her work, 5.15 


It is an unfair labour practice for an employer to discharge or refuse to continue to employ 
or to re-employ, lay off, transfer, suspend, or alter the status of an employee who has 
refused to perform all or any of the duties or responsibilities of an employee who is on 


strike or locked out, unless it satisfies the Board that its decision was in no way affected by 
the refusal. s.16 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Manitoba 
BARGAINING AGENT EMPLOYER 
Duty of fair representation al (Gomeusonacdecen of union dues mil 


In representing the rights of any employee under the collective agreement, the bargaining Every collective agreement must containa Provision requiring the employer to deduct from 
agent or its representative must not act ina manner which is arbitrary, discriminatory, or in the wages of each employee in the unit, whether or not he/she is a member of the union, 
bad faith or, in the case of a dismissal, fail to take reasonable care to represent the the amount of the regular union dues and to remit the amounts to the union monthly or as 
employee's interests. s.20 provided in the agreement. Where the employee is not a member of the union, the amount 
deducted does not include any portion of such dues that is Payable in respect of benefits 
Limitations on the application of union security Clauses requiring dismissal available only to union members or in respect of special assessments payable by them. 
$8.29, 76 
A union or its representative May not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the union for a reason The Board may exempt religious objectors from being members of and financially 
other than a failure to pay the periodic dues, assessments and initiation fees uniformly supporting a union, so long as the amount of the regular union dues is paid toa charity 
required to be paid by all members as a condition of acquiring or retaining membership. agreed upon by the employee and the union or designated by it. Such religious objectors 
$.19(b) may be employed or continue to be employed notwithstanding an agreement requiring 
union membership as a condition of employment. ss.76, 77 
A provision of a collective agreement is void when it requires an employer to discharge an Ls = 


employee because he/she is or continues to be a member of another union or engages in 
[peseivies on its behalf. s.23(3) 


INDUSTRIAL RELATIONS ACT (R.S.N.B. 1973, c.l-4, as amended) 


CERTIFICATION OF TRADE UNIONS 
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New Brunswick 


a 


TIMELINESS OF APPLICATION 


No certified trade union, no agreement 


! 


At any time. s.10(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification or 12 
months after termination of agreement in 
force at the time of certification. s.10(3) 


Recognized union, no agreement 


12 months after the signing of the recog- 
nition agreement (unless the Board* has 
declared that the union was not entitled to 
represent the employees). s.10(4) 


Agreement in force (3 years or less) 


Within 2 last months of agreement. s.10(5) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of the 
agreement and during the last two months 
of any subsequent year or of its operation. 
s.10(6) 


Agreement in force (for further term(s)) 


During the last 2 months of each year of the 
further term or of the operation of the 
agreement. s. 10(7) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


"Unit" or "bargaining unit" means a group 


of employees and “appropriate for collec- 
tive bargaining”, with reference to a unit, 
means a unit that is appropriate for such 
Purposes whether it is an employer unit, 
craft unit, technical unit, professional unit, 
plant unit, or any other unit and whether or 
not the employees therein are employed by 
one or more employers. s. 1(1) 


In the agricultural industry, a unit must 
comprise five or more employees. s.1(5) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s,13(1) 


A unit consisting solely of professionals is 
appropriate for collective bargaining but 
the Board may include members of a 
profession with other employees if it is 
satisfied that this is the wish of the majority 
of such members. s.1(5) 


*The term “Board” means the Labour and Employment Board 


When the Board is satisfied that not less 


than 40% and not more than 60% of the 
employees in the bargaining unit are 
members in good standing of the trade 
union, it may direct that a representation 
vote be taken. s. 14(2) 


Certification takes place if more than 50% of 
the ballots of all those eligible to vote are 
cast in favour of the union or more than 

60% in the unit are members in good 
standing. Employees absent from work 
during voting hours and who do not cast 
their ballots are not counted as eligible. 
s.14(3), (4) 


When the Board is satisfied that more than 
50% are members in good standing as of the 
date of the application for certification, it 
may certify the trade union without taking a 
vote. s.14(1), (5) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 
the Board, and become valid if not less than 
40% of the employees in the unit are 
members of the union at the time the 
application is made. s.15 


“Member” or “member in good standing” 
includes a person who has paid to the trade 
union on his/her own behalf an amount of 
at least one dollar in respect of initiation 
fees or monthly or other periodic dues. 5.16 


Where employee rights under the Act have 
been violated so that the true wishes of the 
employees are unlikely to be ascertained, 
the Board may certify the trade union, if 
satisfied that it has adequate membership 
support, or refuse to certify if such support 
has been obtained by virtue of an unfair 


labour practice. s.106(8)(e) 


DECERTIFICATION 


imeliness of application 


Same as for certification. s. 23(1),(2) 


In certain circumstances, the Board may allow 
an earlier application. An application is 
subject to delays related to conciliation, 
mediation, strike or lockout. ss. 23(8), 30 


The Board may refuse to entertain a new 
application by an unsuccessful applicant for a 
period not exceeding 10 months. s.126(2) 


Griteria 


If the Board is satisfied that at least 40% of 
the employees support the application, a 
representation vote is taken. Decertification 
takes place if more than 50% of the ballots of 
all those eligible to vote are cast against the 
union. Employees absent from work during 
voting hours and who do not cast their ballots 
are not counted as eligible. s. 23(3), (4), (5) 


An application may be made by any 
employee, another trade union, or the 
employer if the Board is satisfied that a 
substantial question exists as to whether there 
is support from a majority of employees 
s.23(1), (2), (6), (7) 


Decertification may take place with or 
without a representation vote when there 
is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
s. 24(1), (2) 


Decertification may take place at any time: 


a) when there have been no employees in 
the bargaining unit for 2 years, or 


b) when certification was obtained 
fraudulently (an application may be made 
by a concerned employee, employer or 
union). ss. 25, 26 


CERTIFICATION OF TRADE UNIONS (continued) New Brunswick 
LS all 


Exceptions 


In certain circumstances when a collective 
agreement is in force, the Board may give 
consent to an earlier application 

ss. 10(8), 33(3) 


In all cases, an application is subject to delays 
related to conciliation, Mediation, strike or 
lockout. s. 11 


Where application for certification rejected 


The Board may prescribe a waiting period 
before a new application will be considered 
from the same applicant. s.20 


= = 


Ihe Board has the power to conduct repre- 
sentation votes and give such directions in 
connection with the vote as it deems neces- 
sary. The Board may also hold additional 
representation votes to determine 
employees’ wishes. s.126(2) 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS New Brunswick 
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NOTICE TO BARGAIN 


j No previous collective agreement 


FAILURE TO SETTLE DISPUTE 


Either party may give notice to 
commence bargaining. s.32(1) 


Prior to expiry of collective 
agreement 


Either party may give notice to 
commence bargaining within the 
period between the 90th and the 30th 
day before the expiry of the 
agreement or such longer period as 
may be provided in the agreement 
$.33(1), (2) 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time as 
they may agree upon. s.34(1), (2) 


Statutory freeze following notice to 
bargain 


When no collective agreement is in 
Operation, except with the consent of 
the other party, there may not be any 
alteration in the rates of wages, other 
terms or conditions of employment or 
any right, privilege or duty of the 
employer, the bargaining agent or 
the employees. The freeze applies 
until a collective agreement is entered 
Into or is renewed, or the parties have 
acquired the right to strike or to lock 
out, or the bargaining rights have 
been cancelled. s.35(2) 


Upon request or on his/her own initiative, the 
Minister may appoint an industrial inquiry 
commission and refer matters in dispute to it 
for inquiry and report. $.90 


The parties may agree to 


submit their differences to 
binding arbitration. s.79 


The Minister may appoint 
a mediation officer for 
prevention or settlement 
of a dispute at any time 
$71 


On request of either party 
or in any other case where 
he/she considers it 
advisable, the Minister 
may 


decide not to appointa 


conciliation officer or 


mediator. 


Atany time after the statutory delays 
relating to conciliation or mediation before 
strikes or lockouts have been met, the 
employer or employers’ organization may 
make a request to the Board for a secret 
ballot vote among the employees in the 
bargaining unit affected as to the 
acceptance or rejection of its most recent 
offer made to the bargaining agent in 
respect of ail matters in dispute, and the 
Board will take sucha vote. Arequest fora 
vote on the fast offer may only be made 
once during each dispute and notin 
relation to disputes voluntarily submitted 
to binding arbitration or where the parties 
have agreed to be bound by, or have voted 
in favour of, the report of a conciliation 
board. s.105.4 (1), (3), {4), (5), (7). 


[a 


decide not to appointa 


conciliation board 


appoint one or more 
conciliation officers or a 
mediator (any prior 
conciliation officers’ 
appointment is then 
terminated). ss.36,70 


Report to Minister within 
14 days (extension 
possible). ss.61,70 


If the dispute is not 
settled, within 15 days 
after receipt of the report 
or in any other case where 
he/she considers it advis- 
able, the Minister may. 


appoint a conciliation 
board. s. 36 


such decision. s.91 


No strike or lockout until 7 
days after notification of 


Report to Minister within 
14 days (extension 
possible). Report sent 
forthwith to the parties. 
3.68 


The parties may agree to 
be bound by the 
conciliation board's 

report. 5.69 


No strike or lockout until 
7 days after release of 
board's report. 5.91 


The Minister may appoint a mediation officer 
atany time, Such appointment does not ~ 
affect the right to strike or to lock out except 
if no decision has been announced by the 
Minister on the appointment of 2 conciliation 
board. 5.71{S) 


After 24 hours’ notice to the 
other party, the parties are 
eligible to strike or to lock out 
when such action is supported 

by a vote. ss.91-97 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


Strike action is prohibited: 


@ while a collective agreement is in force, except in the case of the revision of a provision 
of the agreement (All differences that may arise over the interpretation, application, 
administration or alleged violation of a collective agreement are settled without 
stoppage of work, by arbitration or other method.); ss.55, 91(1), (3) 


© until a party has requested the appointment of a conciliation officer; s.91(2) 

© until seven days have elapsed from the date on which the Minister: 
notified the parties that he/she will not appoint a conciliation officer or mediator; or 
notified the parties that he/she will not appoint a conciliation board; or 
releases the report of a conciliation board to the parties; s.91(2) 


© where the parties have agreed to be bound by the award of a conciliation board, 
arbitrator, or arbitration board; s.92(2) 


© where the parties have agreed to be bound by the result of a vote on acceptance of the 
report of a conciliation board, until 7 days after the Minister has released such report 
and until a vote has been taken (the vote must be held within 30 days after the release of 
the report); s.93(1), (2) 


© until the employer has been given a written 24 hours’ strike notice (if the notice is not 
acted upon, the employer may require a further notice of up to 24 hours for the purpose 
of undertaking an orderly shutdown of its operations; if a strike does not occur within 
six hours after that notice period has elapsed, it is not allowed until a further similar 
notice is given); s.97(1), (4) 


® after one year from the date of the strike vote or the date fixed for the return on such a 
|_vote In this case, itis deemed that the dispute no longer exists. s.98(4), (5) 
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New Brunswick 


STRIKE VOTE 


A mandatory secret strike vote is taken by the trade union. A strike is legal if a majority of 
those in the bargaining unit are in favour. s.94(1), (2), (6) 


An employee is not counted as an employee in the unit if he/she has not been employed for 
the 3 months preceding the vote or did not cast a ballot because he/she was absent and the 
vote was taken on a working day otherwise than by mail. s.94(3) 

Any dispute related to the vote is referred to the Board for decision. s.94(4),(5) 


Astrike vote may not be taken until one of the prerequisites to a legal strike mentioned in 
subsection 91(2) is met (see the other box on this page). s.98(2) 
——|| 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES New Brunswick 


BARGAINING AGENT 


EMPLOYER 


Se a ee ee ee ee 


Limitations on the application of union security clauses requiring dismissal 


No trade union may require an employer to discharge an employee who has been expelled 
or suspended from membership or denied membership where: 


a) the reason for such action is that the employee was or is a member of another union, or 
has engaged in activity against the union or on behalf of another trade union, or 


b) the employee has been discriminated against by the union in the application of its 
membership rules although he/she is qualified to engage in the trade or work and is 
otherwise eligible for membership. s.8(3) 


Exception 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against the trade union or whose activity against the union or on behalf of another union 
has been instigated, procured or supported by, or has involved participation by the 
employer or its representative. s.8(4) 


Other limitations 


No employer may discharge an employee when it has reasonable grounds for believing 
that union membership was not available to him/her on the same terms and conditions 
generally applicable to other members. s.8(10) 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of union dues from 
an employee's wages. The authorization continues in effect for at least 3 months and 


thereafter until revoked. A revocation may be delivered or sent to the employer at any 
time when there is no collective agreement in operation or within two months prior to the 
expiry date if one isin force. s.9 


LABOUR RELATIONS ACT (R.S.N. 1990, c. L-1, as amended) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


At any time. s.36(2) 


Certified trade union but no agreement in 
force or bargaining has not commenced 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s.36(3) 


Agreement in force (2 years or less) 
Within 2 last months of its term. s.36(4) 


Agreement in force (more than 2 years) 


In the 23rd and 24th months and during the 
last two months of each subsequent year of 
Operation or of its term. s.36(4) 


Where application for certification refused 


No subsequent application by the same 
applicant for the same or substantially the 
same unit for 6 months, unless the Board 
Gives its consent. Labour Relations Board 
Rules of Procedure, 1994. 5.18 


‘The term "Board" means the Labour Relations Board. 


employees determined in accordance with 
the Act for the purposes of collective 
bargaining, and "appropriate", with 
reference to a unit, means a unit that is 
appropriate for collective bargaining 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit, 
and whether the employees therein are 
employed by one or more employers. 
s.2(1),(3) 


In determining that a unit is appropriate for 
collective bargaining, the Board may include 
or exclude employees. s.38(1) 


The Board may find appropriate a unit of 
professional employees of one or more 
professions and may include init other 
persons whose work is closely related. 
s.40(1) 
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Newfoundland 


The Board may certify if: 


a) itis satisfied that the majority of the 
employees in the unit are members in good 
standing of the trade union; or 


b) asaresult of a vote of those in the unit, it is 
satisfied that the trade union has the support 
of a majority of them; or 


©) asaresult of a vote of those in the unit, itis 
satisfied that at least 70% have voted anda 
majority of those voting have selected the 
trade union as their bargaining agent. s.38(2) 


The Board may take representation votes as it 
deems expedient. s.46 


The Board will take a representation vote upon 
an application supported by at least 40% of the 
employees in a bargaining unit. However, the 
Board is not required to take a vote if the trade 
union and employer concerned jointly request it 
not to doso. Any such vote must be taken no 
more than 5 days after receipt by the Board of the 
application for certification (the Board may 
extend the time for the taking of a vote in 
exceptional circumstances). The Board is bound 
by the outcome of a vote, except if it determines 
that the results have been influenced by 
intimidation, or any kind of threat or coercion. 
The date of application is the operative date for 
determining support on the basis of membership 
records. s.47 (1), (2), (4), (5), (8), (9) 


Amember in good standing of a trade unionisa 
person who, in the opinion of the Board, has 
signed an application for membership in that 
union not more than 90 days before the 
application for certification is made. Labour 
Relations Board Rules of Procedure, 1994. s.49 


APPROPRIATE BARGAINING UNIT REPRESENTATION VOTE DECERTIFICATION 
No certified trade union, no agreement | “Unit” means a group of two or more it 


Timeliness of application 


12 months after certification, 6 months 
after any decertification application was 
dismissed, or 12 months after notice to 
bargain was given by the bargaining agent. 
The Board may accept and deal with an 
earlier application. $52 


Criteria 


Following investigation and any hearing 

it considers necessary, the Board may, onits 
own initiative or upon application, revoke 
acertification if it determines that a 
bargaining agent no longer represents the 
majority of employees ina unit. s.51(1) 


The Board will take a vote upon an 
application for revocation of certification 
supported by at least 40% of the employees 
in a bargaining unit. Such a vote must be 
taken no more than 5 days after receipt by 
the Board of the application (the Board may 
extend the time for the taking of a vote in 
exceptional circumstances). The Board is 
bound by the outcome of a vote, except if it 
determines that the results have been 
influenced by intimidation, or any kind of 
threat or coercion. s.51.1 (1), (3), (4), (7) 


Following a vote of the employees required 
by the Act or ordered by the Board, the latter 
may revoke a certification if: 


a) amajority in the unit vote in favour of 
the revocation, or 


b) atleast 70% vote, and a majority of 
those voting are in favour of the 


revocation. s.51(2) 


—| 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Newfoundland 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


[teeronpase) | 


No previous collective 
agreement 


Either party may give notice to 
commence bargaining. 5.72 


Prior to the expiry of collective 
agreement 


Notice is given by either party 
not more than 60 days and not 
less than 30 days before the 
expiration of the agreement or 
within such other period as 
may be provided in the 
agreement. s.73 


Statutory obligation 


Parties must commence to 
bargain in good faith within 
20 days after notice has been 
given or such further time as 
they may agree upon. ss.74,75 


Statutory freeze following 
notice to bargain 


An employer may not alter 
rates of wages or any other 
term or condition of employ- 
ment without the consent of 
the bargaining agent until a 
collective agreement is entered 
into or renewed, or the parties 
have acquired the right to 
strike or to lock out. However, 
alterations may be made with 
the approval of the Board. 
$5.74, 75 


dispute. 5.81 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) Newfoundland 


First agreement 


At the request of either party and 
after any investigation he/she 
considers necessary... 5.81 


the Minister asks the 
Board to inquire into the 


the Minister does not ask 
the Board to inquire into 
the dispute. s.81 


j The Board decides 1 
to settle terms and 
conditions fora 
first agreement, 
which becomes 
binding on the 
Parties for one 
year. ss.81,83 


The parties may by 
mutual agreement 


vary the terms and 
conditions. s.81 


The Board decides 
not to settle the 
dispute. s.81 


Anemployer or its agent may not threaten 
to shut down or move a plant, or any part 
thereof, in the course of a dispute. 5.26 


After the right to strike or to lock outis 
acquired, or at any other time, the Minister 


may appoint a conciliator or mediator. 
5,80(5) 


Where the continuance of a strike poses a threat fo an industry or region in the province, 

Ueutenant-Governor in Council may order the bargaining agent to sonduct a secret vote on 

the resumption of work, and the Minister may require that an officer of his/her department 
Present during the conduct of the vote. 5.102 


FAILURE TO SETTLE DISPUTE 


Subsequent agreement 


Upon a request for a conciliation 
board or at any time, the Minister 
May appoint a mediator. Any prior 
conciliator's appointment is 
terminated. s.80 


Report to Minister within 14 days 
iessension possible), ss.80, 115 


L 


Where the parties so agree in 
writing, the report becomes binding 
ss.80, 120 


At the request of either party or on 
his/her own initiative, the Minister 
May appoint one or more 

conciliators. s.79 


Report to Minister within 14 days 
(extension possible). s.106 


ll 


in any other case where he/she a conciliation board. ss.98,99 
considers it advisable, the Minister 


| may appoint a conciliation board, 


35.80, 107 
=a 


Report to Minister within 14 days 
(extension possible). Report sent 


At the request of either party, or ~ The Minister decides not to appoint 


Where either party has requested a 
conciliation board, 15 days after 


such request or, if the Minister has 
deferred consideration of the 
request until he/she receives a 
conciliator’s report, 15 days after 
that date... ss. 98,99, 101 


forthwith to the parties and may be 
made public by the Minister. ss.115, 
116 


= 
7 days after the Minister receives the 
report... ss.98,99 | 


= 


the parties are eligible to declarea 
lockout, or to strike when such 
action is supported by a vote. ss. 98, 
99, 100, 100.1 


Upon request or on his/her own Initiative, 
the Minister may appoint an industriaf 
inquiry commission and refer matters in 
dispute to it for inquiry and report, 5.149 


34 


REQUIREMENTS CONCERNING LEGAL STRIKES Newfoundland 
ee 
PREREQUISITES TO LEGAL STRIKE STRIKE VOTE 
No strike until the bargaining agent is entitled to require the employer to commence When the bargaining agent is entitled to require the employer to commence bargaining, a 
bargaining. ss. 98,100 strike vote may be held only if the parties have bargained collectively in good faith and 
Cees failed to reach an agreement and after certain delays relating to conciliation (see 
A trade union not entitled to bargain collectively cannot declare a strike. s. 100 prerequisites to legal strike). s. 98 
Strike action is prohibited: No strike may be declared until a vote by secret ballot of the employees in the bargaining 
unit affected is taken and a majority of those voting are in favour of a strike. The vote must 
© while a collective agreement is in force, except in the case of a dispute respecting a be conducted in such a manner that the employees entitled to vote have ample opportunity 


Provision that is subject to revision during the term of the agreement (All differences that todo so. s.100.1 (1), (4) 
may arise over the interpretation, application, administration or alleged violation of a 
collective agreement are settled without stoppage of work, by arbitration or other 
method.); ss.86, 99 


@ until the parties have bargained collectively in good faith and failed to conclude an 
agreement; ss. 98, 99 


© until 7 days after the Minister has received the report of the conciliation board; or 


© until 15 days after the Minister has received a request from either party to appointa 
conciliation board and no notice has been given by the Minister or he/she has notified the 
Party so requesting that he/she will not appoint a board. Where the Minister defers 
consideration of such a request until after receipt of the report of a conciliation officer, 
the period within which he/she must decide whether to appoint a conciliation board does 
not commence until the date on which such report is received. ss.98, 99, 101 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Newfoundland 


BARGAINING AGENT 


EMPLOYER 


i 


Duty of fair representation ] 


An employee who claims to be aggrieved because his/her bargaining agent has failed to 
act in good faith in the handling of a grievance filed in accordance with any procedure 
established by it and to which he/she has not been given ready access may complain in 
writing to the Board. The complaint must be made within 90 days from the date on which 
the grievance first arose. s.130(1), (2) 


Limitations on the application of union security clauses requiring dismissal 


An employee who claims that he/she has been unfairly expelled from a trade union may 
make a written complaint to the Board. Following an investigation and after giving the 
Parties concerned an opportunity to be heard, the Board may dismiss the complaint or order 
that the employee be reinstated in the union and may order further that the complainant 
be reinstated in his/her employment. s.30(3), (4), (5) 


A provision of a collective agreement is not valid if it requires an employer to discharge an 
employee because he/she is or continues to be a member of, or engages in activities on 
b 


ehalf of, a union other than a specified trade union. s.32 


—! 


Compulsory deduction of union dues 


At the request of the bargaining agent, a collective agreement must include a Provision 
requiring the employer to deduct an amount equal to regular union dues from the wages of 
affected employees, whether or not they are members of the union, and remit the amount 
to the union without delay. This clause does not apply to the construction industry. s.87 


TRADE UNION ACT (R.S.N.S. 1989, c.475, as amended) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 
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Nova Scotia 


DECERTIFICATION 


a ee a ee 


No certified trade union, no agreement | 
At any time. s. 23(2) 


Certified trade union but no agreement in 
force 


12 months after date of certification. The 
Board* may give its consent to an earlier 
application. s. 23(3) 


Agreement in force (3 years or less) 


Within 3 last months of its operation. s. 23(4) 


Agreement in force (more than 3 years) 


During the 34th, 35th and 36th months of 
the agreement; during the last 3 months of 
each year that the agreement continues to 
operate after the 3rd year, or during the last 
3 months of operation. s. 23(5) 


Where application refused 


The Board may prescribe a waiting period 
before a new application by the same 
applicant will be considered. s. 25(16) 


* The term "Board" means the Labour 
Relations Board. 


"Unit" means a group of two or more 
employees, and "appropriate for collective 
bargaining", with reference to a unit, means 
a unit that is appropriate for such purposes 
whether it be an employer unit, craft unit, 
technical unit, plant unit, or any other unit 
and whether or not the employees therein 
are employed by one or more employers. 

s. 1(1)x) 


The Board determines whether the unit is 
appropriate for collective bargaining and it 
may include employees in it or exclude them 
from it. s. 25(4) 


Community of interest among the 
employees in such matters as work location, 
hours of work, working conditions, and 
methods of remuneration will be considered 
by the Board in determining the appropriate 
bargaining unit. s, 25(14) 


Upon an application made by an employer, if 
the Board is satisfied that such employer is 
engaged in manufacturing at two or more 
interdependent manufacturing locations 

in the province, it will order that the 
appropriate unit is one comprising all 
employees at all such locations, subject only 
to the normal exclusions. s. 26(2), (3) 


An application may not be made: 


a) more than one year following the 
commencement of production at the 
second manufacturing location or at an 
additional manufacturing location of an 
employer already covered by such an 
order of the Board; or 


b) if certification or voluntary recognition 
has been granted with respect to one or 
more locations. s.26(4), (6) 


[a trade union claiming to have as members in good 
standing not less than 40% of the employees ina 
unit may apply for certification. s. 23(1) 


A member in good standing of a trade unionisa 
person who (1) at the date of the application has 
joined the trade union or signed an application for 
membership, and (2) has paid on his/her own behalf 
at least two dollars in union dues within the period 
commencing three months before the month in 
which the application for certification was made 
and ending upon the date of application. Rules of 
Procedure s.10 


The Board then takes a vote to determine the wishes 
of the employees concerned. Normally, the vote is 
to be conducted no more than five working days 
after receipt by the Board of the application and 
three working days after the Board's notices are 
received by the employer. The Board may delay the 
vote if it decides that investigations are required. 

s. 25(1), (3) 


If it is satisfied that less than 40% of the employees 
in the unit are members in good standing, it will 
dismiss the application; if the percentage is 40% or 
more, it will conduct a vote (it may dismiss the 
application if misleading membership evidence is 
filed). s. 25(7), (11) 


If the majority of the votes cast are in favour of the 
trade union, the Board will grant certification. It 
may, however, dismiss the application in case of 
significant contravention of the Act or regulations 
by the union. s. 25(8), (10) 


When any contravention of the legislation by the 
employer results in the vote not reflecting the 
employees’ true wishes, the Board may certify the 
trade union if it is satisfied that it represents at least 
leas of the employees in the unit. s. 25(9) 


Timeliness of application 


If no agreement is in force, at least 12 
months after certification; if an agreement is 
in force, same timeliness as for certification. 
5.29 


Criteria 


When it is satisfied that a significant number 
of members of the trade union allege that 
such union is not adequately fulfilling its 
responsibilities or no longer represents a 
majority of the employees in the unit, the 
Board may, upon application for revocation, 
order the taking of a vote to determine the 
wishes of the employees and may revoke or 
confirm the certification in accordance with 
the result of the vote. s.29 


NOTICE TO BARGAIN 


—— 


No previous collective agreement 


Either party may give notice to 
commence bargaining, s.33 


Prior to expiry of collective 
agreement 


Either party may give notice to com- 
mence bargaining within 2 months 
Preceding the date of expiry of the 
agreement. s.34 


Statutory obligation 


The parties must commence to 
bargain within 20 days after notice 
has been given or such further time 
as they may agree upon. s.35 


Statutory freeze following notice to 
bargain 


An employer may not alter rates of 
wages or any other term or condition 
of employment without the consent 
of the bargaining agent or the Board 
until a new collective agreement is 
concluded or the parties have 
acquired the right to strike or to 

lock out. 5.35 


[zz] 


FAILURE TO SETTLE DISPUTE 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 
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Nova Scotia 


= 


At the request of either party oron 
his/her own initiative, the Minister may 
appoint a conciliator. s.37 


- 


[z2za| 


Report to Minister within 14 days 
(extension possible). The conciliator 
notifies the parties that he/she has sub- 
mitted a report. s.38 


sent to the Mi 


== 


5 


The Minister may appoint a mediator at | 


any time. s.40 


With the permission of the Minister, 
the mediator makes a report which is 
deemed to be a conciliator’s report 
5.40 


14 days after the report is 


nister...s.47 


If a conciliator or mediator is 
unsuccessful, both parties jointly or 
severally, may request a conciliation 


board within 14 days after the Minister | 


eaves the report. ss.39, 40(4) 


Report to Minister within 14 days 
(extension possible). Report sent 
forthwith to the parties and may be 


[made public by the Minister. ss.68, 69 


fv days after the Minister receives the 
Kees 3.47 


1 


— 


Minister... s.47 


after 48 hours’ notice to the 


the parties are eligible to 
declare a lockout, or to 
strike when such action is 

supported by avote. s.47 


If the parties so agree, the 
recommendations become 
binding. s.72 


The 


nister may appoint a mediator at any time. $40 | 


Upon request or on his/her own initiative, the Minister may 
appoint an industrial inquiry commission and refer matters in 
dispute to it for inquiry and report. $.73 * 


REQUIREMENTS CONCERNING LEGAL STRIKES 
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Nova Scotia 


Een 


PREREQUISITES TO LEGAL STRIKE 


No strike is permitted until: 
@ the trade union is entitled to require the employer to bargain; s. 47(1) 
@ the parties have bargained collectively and have failed to conclude an agreement; s.47(1) 
@ either aconciliator has been appointed and 14 days have elapsed since he/she has 
submitted a report to the Minister or a conciliation board has been established and 7 days 
have elapsed since the Minister has received its report (no strike may occur more than 
6 months after the expiration of either of these delays unless either party has thereafter 
requested conciliation services and the times have again expired); s. 47(1), (2) 


© 48 hours after a strike notice has been received by the Minister. s. 47(3) 


No strike is permitted where: 


@ an agreement is in force, except respecting a dispute arising with reference to a provision 
expressly subject to revision during the term of the agreement (All differences that may 
arise over the meaning or violation of a collective agreement are settled without 
stoppage of work, by arbitration or other method.); ss.42, 48 


© a vote of both employers and employees is in favour of the acceptance of the report ofa 
conciliation board. s. 49(1) 


STRIKE VOTE 


No strike may be declared until a vote by secret ballot of the employees in the unit affected 
is taken and the majority of the employees concerned vote in favour of the strike. s. 47(3) 


PROTECTION FOR STRIKERS AND NON-STRIKING EMPLOYEES 


Se 


An employer is prohibited from refusing to employ or to continue to employ or from 
discriminating against any person in regard to employment or any term or condition of 
employment because the person has participated in a legal strike. s. 53(3)(a) 


An employer is prohibited from suspending, disciplining, discharging, or otherwise 
penalizing an employee by reason of his/her refusal to perform all or some of the duties 
and responsibilities of another employee participating in a legal strike. s. 53(3)(c) 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Nova Scotia 


BARGAINING AGENT 


Limitations on the application of union security clauses requiring dismissal 


A trade union or its representative may not require an employer to terminate an employee 
because he/she has been expelled or suspended from membership in the trade union fora 
reason other than a failure to pay the periodic dues, assessments, and initiation fees 
uniformly required to be paid by all members as a condition of acquiring or retaining 
membership. s. 54(e) 


A provision of a collective agreement is not valid when it requires an employer to discharge 
an employee because he/she is or continues to be a member of another trade union or 
engages in activities on its behalf. s.59(2) 


EMPLOYER 


Authorization to deduct union dues 


The employer must honour a written authorization for the deduction of wages for the 
Payment of initiation fees and union dues. Unless a collective agreement provides 
otherwise, an authorization continues in force for at least 3 months and thereafter until 
revoked. s. 60(2), (5) 


LABOUR RELATIONS ACT (R.S.O. 1990, c. L.2, as amended) 


CERTIFICATION OF TRADE UNIONS 
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Ontario 


a 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


No certified trade union, no agreement 
At any time. s.5(1) 


Certified trade union but no agreement 


12 months after date of certification. s.5(2) 


Voluntarily recognized trade union but no 
agreement after recognition 


Where the bargaining rights have not been 
terminated, 12 months after the voluntary 
recognition occurred. s.5(3) 


Agreement in force (3 years or less) 


Within the last 2 months of its operation. 
s.5(4) 


Agreement in force (more than 3 years) 


During the 35th and 36th months of 
operation, during the last 2 months of each 
year that the agreement continues to 
operate, or during the last 2 months of 
operation, s.5(5) 


Agreement in force (automatic renewal for 
further term(s)) 


During the last 2 months of each year of the 
further term(s) or of the operation of the 
agreement. s.5(6) 


Inall cases 


Application is subject to delays related to 
conciliation, mediation, strike, or lockout. 
5.62. 


——— ——} 


"Bargaining unit" means a unit of employees 
appropriate for collective bargaining, whether 
itis an employer unit or a plant unit or a sub- 
division of either of them. s.1(1) 


The Board* determines the appropriateness of 
units, and a unit must consist of more than one 
employee. s.6(1) 


The Board may certify a trade union pending 
the final resolution of a dispute concerning the 
composition of the unit. s.6(2) 


A bargaining unit consisting of full-time and 
part-time employees is considered to be a unit 
of employees appropriate for collective 
bargaining. s.6(2.1) 


The Board must determine that separate 
bargaining units for full-time and part-time 
employees are appropriate if it is satisfied that 
less than 55% of the employees ina single unit 
support the trade union. However, it must 
combine the bargaining units if satisfied that 
the trade union could otherwise be certified as 
the bargaining agent for the employees in 
each of the bargaining units separately. 
$.6(2.2), (2.4) 


The above provisions dealing with full-time 
and part-time employees do not apply to craft 
units or units in the construction industry. 
Also, despite these provisions, the Board may 
determine that separate bargaining units for 
full-time and part-time employees are 
appropriate if a trade union is the bargaining 
agent for either group of employees. s.6(2.3), 
[es 


* The term "Board" means the Ontario Labour Relations Board. 


Upon an application for certification, the Board 
must ascertain the number of employees in the 
bargaining unit who are members of the trade 
union on the certification application date or have 
applied to become members on or before that date. 
s.8(1) (b) 


If the Board is satisfied that at least 40% and not 
more than 55% of the employees in the bargaining 
unit are members of the trade union on the 
certification application date or have applied to 
become members on or before that date, it must 
direct that a representation vote be taken. The 
Board may do so when it is satisfied that more than 
55% belong to the union or have applied to 
become members. s.8(2), (3) 


The Board must certify the trade union if more than 
50% of the ballots taken in a vote are cast in its 
favour or, if no vote is held, when it is satisfied that 
more than 55% are members of such union on the 
certification application date or have applied to 
become members on or before that date. s.9.1(1) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by the 
Board, and become valid if not less than 35% of the 
employees in the unit were members of the union 
at the time the application was made. s.9 


On the application of the trade union, the Board 
may certify it if it considers that the true wishes of 
the employees are not likely to be ascertained 
because of a contravention of the Act by the 
employer or its representative. $.9.2 


The Board has the power to conduct representation 
votes and give such directions in connection with 
the vote as it considers necessary. The Board may 
also hold additional representation votes to 
determine employees’ wishes. s. 105(2), (5) 


Timeliness of application 
Same as for certification. s.58(1), (2) 


Criteria 


Upon application by any of the employees, 
the Board must ascertain that not less than 
45% of the employees in the bargaining unit 
have voluntarily signified in writing that 
they no longer wish to be represented by the 
trade union. If so, a representation vote is 
taken. ss.58(3), 105(2) 


Decertification takes place when more than 
50% of the ballots are cast in opposition to 
the trade union. s.58(4) 


Acertificate obtained by fraud may be 
revoked at any time by a declaration of the 
Board. s.59 


Upon application by the employer or any 
employees, decertification may take place 
with or without a representation vote when 
there is failure to give notice to bargain, to 
commence bargaining or to seek to bargain 
within certain delays prescribed by the Act. 
s.60 


First collective agreement 


When a party requests first agreement 
arbitration in the circumstances specified in 
the Act or the Board orders that arbitration 
occur, No application may be considered 
until after the agreement is settled 
(timeliness is the same as if there was a 
negotiated agreement). s.41(23) 24 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


—_ 


Where application refused 


The Board may bar an unsuccessful applicant 
for a period not exceeding 10 months. 
s.105(2)(i) 


First collective agreement 


When a party requests first agreement 
arbitration in the circumstances specified in 
the Act or the Board orders that arbitration 
occur, no application may be considered 
until after the agreement is settled 
(timeliness is the same as if there was a 
[negotiated agreement). s.41(24) 


= 7 
aroun of employees who exercise technical 


[[does not apply to the construction industry. s.7 


skills or who are members of a craft and, as 
such, are distinguishable from other employees 
is considered by the Board to be a unit appro- 
priate for collective bargaining if certain con- 
ditions are met. Persons commonly associated 
in their work and bargaining may be included 
in the unit. s.6(3) 


A bargaining unit consisting solely of 
architects, dentists, engineers, land surveyors 
or lawyers, or of dependent contractors is 
considered to be appropriate but, if a majority 
so wish, the Board may include these 
employees or dependent contractors in a unit 
with other employees. s.6(4), (4.1), (4.2), (5) 


At the request of the applicant trade union 
or the employer, the Board must consider a 
bargaining unit consisting solely of security 
guards to be appropriate if it is satisfied that 
including them in a unit with the employees 
they monitor would give rise to a conflict of 
interest. s.6(6) 


On application by the employer or trade union, 
the Board may combine two or more 
bargaining units, if the same union represents 
separate groups employed by the same 
employer. The Board may take various factors 
into consideration and must consider the 
advantages of viable and stable collective 
bargaining, any reduction in fragmentation of 
bargaining units and the potential for serious 
labour relations problems. The Board is 
directed not to combine units, in the case of 
manufacturing operations, if the employer has 
established that this would unduly interfere 
with its ability to maintain significant 
operational or production differences between 
two or more geographically separate facilities 
or to continue to operate those facilities as 
viable and independent businesses. An 
application for consolidation can be joined to 
an application for certification. This provision 


al 


REPRESENTATION VOTE 


DECERTIFICATION 
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COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS Ontario 


NOTICE TO BARGAIN FAILURE TO SETTLE DISPUTE 


No previous collective agreement 


(see next page) 


Following certification or voluntary recognition, 
the trade union must give notice to commence 
bargaining. s.14 


Prior to expiry of collective agreement 


Either party may give notice to commence 
bargaining within 90 days before the expiry of the 
agreement or in accordance with provisions in the 
agreement relating to termination or renewal. 
s.54(1), (2) 


Statutory obligations 


The parties must meet within 15 days from the 
giving of the notice, or within such further period as 
they may agree upon, and must bargain in good 
faith. ss.15, 55 


Upon the request of the trade union concerned, the 
Parties must bargain in good faith towards a labour 
adjustment plan whenever the employer is giving 
notice of the permanent closure of all or part of the 
business or of the termination of 50 or more 
employees, or as prescribed by the Lieutenant 
Governor in Council. An adjustment plan is 
enforceable as if it were part of the collective 
agreement or, if no agreement is in effect, any 
difference relating to its interpretation or 
application can be referred to a single arbitrator 

at the request of either party. s.41.1 


Statutory freeze following notice to bargain 


When no collective agreement is in operation, 
except with the consent of the other party, there 
May not be any alteration in the rates of wages, 
other terms or conditions of employment or any 
right, privilege or duty of the employer, the 
bargaining agent or the employees. The freeze 
applies until the parties have acquired the right to 
strike or to lock out, or the bargaining rights have 
been cancelled. s.81(1) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS (continued) 


FAILURE TO SETTLE DISPUTE 
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Ontario 


Either party may request that the 
Minister appoint a conciliator. 
$.16 


The Minister may, on the joint 

request of the parties, appoint a 
mediator selected by them. Any 
Prior conciliator's appointment is 
terminated. s.17 


Report to the Minister within 30 
days (extension possible). s.33 


Report to the Minister within 14 
days (extension possible) s.18 


Either party may apply to the Board for first agreement 
arbitration. The Board makes its decision within 30 days. If 
certain positions of the employer or bargaining agent are 
found to have caused an impasse, the Board directs the 
settlement of the dispute by arbitration. s.41(1.3), (2) 


If conciliator is unsuccessful, the 
Minister shall 


i 


decide not to establish 


The Board orders the 
settlement of the 
dispute by a board 
of arbitration. The 


establish a conciliation 
board. s.19(a) 


The Board decides not 

to direct the 

settlement of the 
dispute by arbitration 


aconciliation board 
$.19(b) 


appointment of a mediator. 


Atany time after the conciliation procedures have been 
exhausted, either the employer or the trade union may apply 
to the Office of Mediation of the Ministry of Labour for the 


‘On the ability to strike or to lock out. 


The parties may agree to submit 
matters in dispute to binding 
arbitration. s.38 


Such appointment has no effect 


Parties may agree that 
the final offer 
selection method be 
used. s.41(3), (3.1) 


Report to the Minister 
within 30 days 
(extension possible) 


The Minister may establish an industrial inquiry commission 
and refer matters in dispute to it for inquiry and report. <.35 


$.32 


The Minister may 


@ppoint a mediator 
Matters in dispute are 
submitted to arbitra- 
tion. An arbitrated 
agreement is effective 


14 days after subject to delivery 
notification of this delay: by hand, one 


7 days after the report 


The Minister may appoint a disputes advisory committee to 
assist the parties at any time during bargaining, either before 
or after a strike or lockout, where It appears that conciliation 
and mediation procedures have been exhausted. s.3?7 


is released to the 
Parties... s.74(2)(a) 


for 2 years. s.41(12), 
(17), (18) 


= §.74(2)(b day; by mail, two 
Sects | cayeeeernasta) 


When the parties have been in a legal strike/lockout 
position for 30 days or more and have been unable to 
reach an agreement, either party may make a request to 
the Minister for first agreement arbitration. The parties 
may agree that the final offer selection method be used 
The Minister may still appoint a mediator to assist them 
in reaching a settlement. An arbitrated agreement is 
effective for 2 years. s.41(1.2), (3.1). (12), (17), (18) 


the parties are eligible 
to strike or to lock out 
s.74 


After the commencement of a strike, the Minister may directa 
vote of the employees in the bargaining unit on the 
employers last offer. $.39 


First agreement 


str or after the commencement of a strike or lockout, the 
employer may make one request for a vote of the employees 
in the unit on its last offer and the Minister will order such a 

vote, 5.49 
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REQUIREMENTS CONCERNING LEGAL STRIKES Ontario 


PREREQUISITES TO LEGAL STRIKE 


i 


© until the Minister has appointed a conciliator or a mediator; and 


not consider it advisable to appoint a conciliation board. This is subject to delivery 


Strike action is prohibited: 


© from the time a party to the negotiations requests first agreement arbitration in the 
circumstances specified in the Act , or the Board orders that arbitration occur; s.41(13), 
(13.1) 


@ while a collective agreement is in operation (Unresolved differences that may arise over 


the interpretation, application, administration or alleged violation of a collective 
agreement are settled through a grievance arbitration process.); 55.43, 45, 74(1) 


a) until 7 days after the Minister has released to the parties the report of a conciliation 
board or mediator (this is subject to delivery delay); or 


b) until 14 days after the Minister has released to the parties a notice that he/she does 


delay. ss.74(2), 115(3) 


STRIKE VOTE 


Astrike vote is not mandatory. 


Astrike vote or a ratification vote taken by a trade union must be by secret ballot. All 
employees in the bargaining unit are entitled to participate in a strike or ratification vote 
and must have ample opportunity to do so. s.74(4), (5), (6) 


STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


eels ; 


When a first collective agreement is settled by arbitration following a request from either 
party or an order of the Board, employees affected by a strike or lockout must be reinstated 
in accordance with an agreement between the parties or on the basis of length of service, 
except as may be directed by the Board for the purpose of allowing the employer to start up 
Operations. This requirement applies regardless of the presence of replacement employees 
but does not apply where, because of the permanent discontinuance of all or part of his/her 
business, the employer no longer has persons engaged in performing work of the same ora 
similar nature to work which the employee performed before the work stoppage. 
$.41(13.2), (14) 


No person, employer, employers’ organization, or person acting on their behalf may retain 
the services of a professional strikebreaker, and no one may act as such. A" professional 
strikebreaker" is defined as a person not involved in a dispute whose Primary object, in the 
Board's opinion, is to interfere with, obstruct, prevent, restrain, or disrupt the exercise of 
any right under the Act in anticipation of, or during, a legal strike or lockout. s.73 


An employer is prohibited from using the services of employees belonging to a bargaining 
unit that is on strike or is locked out. s.73.1(4) 


Asimilar prohibition applies regarding the use, at any place of operations of an employer, 
of the services of one or more persons, whether paid or not, hired or engaged after notice 
to bargain was given or in the absence of such notice after the beginning of negotiations, to 
perform the work of striking or locked-out employees or the work ordinarily done by 
managers or other persons permitted to replace such employees. s.73.1(5) 


The following persons, whether paid or not, cannot be used to perform the work 
mentioned above at a place of operations affected by a strike or lockout: 


a) anemployee or other person ordinarily working at another of the employer's places of 
operations; 


b) managerial staff ordinarily working at a place of operations other than the one where 


the strike or lockout is taking place; 


— 


45 
REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Ontario 


PREREQUISITES TO LEGAL STRIKE STRIKE REPLACEMENTS, REINSTATEMENT AND OTHER PROVISIONS 


= SeEEnEnnnsmmerseerneeee ee 


¢) anemployee or other person transferred after notice to bargain was given or, if there was no such 
notice, after the beginning of negotiations; 


d) any person, other than an employee who is not in the bargaining unit or a person who exercises 
managerial functions or is employed in a confidential capacity in matters relating to labour relations, 
when such employee or person works at the place of operations, and agrees to perform replacement 
work; and 


e) a person employed, engaged or supplied to the employer by another person or employer. s.73.1(6), (7), 
(8) 


The provisions on replacement workers apply during a lockout or legal strike if a strike vote by secret ballot 
was held after giving notice to bargain, or in the absence of such notice after the beginning of 
negotiations, and the strike was authorized by at least 60% of the employees in the bargaining unit who 
Participated in the ballot. s.73.1(2) 


In the case of an application or a complaint relating to the use of replacement workers during a strike or 
lockout, the burden of proof is on the employer that it did not contravene the Act. s.73.1(9) 


Other than bargaining unit employees, persons who must not perform replacement work during a strike or 
lockout (referred to in the Act as "specified replacement workers") may be used in certain circumstances to 
the extent necessary to permit the delivery of a number of specified essential services and to enable the 
employer to prevent danger to life, health or safety, the destruction or serious deterioration of machinery, 
equipment or premises, or severe environmental damage. s.73.2(1), (2), (3) 


The employer must notify the trade union about replacement work to be carried out during a strike or 
lockout, and give it reasonable opportunity to consent to the use of bargaining unit employees instead of 
specified replacement workers. The trade union must promptly notify the employer of its decision. The 
employer must use bargaining unit employees to perform the proposed work to the extent that the trade 
union has given its consent and that employees are willing and able to do so. In an emergency, the 
employer may use specified replacement workers for the period of time required to give notice to the trade 
union and determine whether it agrees to the use of bargaining unit employees. The employer and the 
trade union may conclude a written agreement governing the use of striking or locked-out employees and 
of specified replacement workers, and the agreement may provide that certain provisions of the Act 
dealing with this subject do not apply. s.73.2(4), (7), (8), (10), (11), (16), (17), (18) 


When, at the end of a lockout or legal strike, the parties do not reach an agreement on reinstatement, 
returning employees must be given priority for the positions they held when the work stoppage began. If 
there is insufficient work for all employees in the bargaining unit, they must be reinstated as work becomes 
available according to seniority (as defined in recall provisions of a collective agreement if any), unless, 
during the starting up of the employers’ operations, employees are not able to perform the work required. 
8.75 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Ontario 
Neen ee ee eee ee ee ee ee eee ed 


BARGAINING AGENT EMPLOYER 


$e 


ff . 5 
Duty of fair representation Compulsory deduction of union dues 


A trade union representing employees in a bargaining unit is prohibited from acting ina Except in the construction industry, upon a request from the trade union, there must be 

manner that is arbitrary, discriminatory, or in bad faith in the representation of any included in the collective agreement a provision requiring the employer to deduct from the 

employee in the unit, whether or not such person is a member of the trade union. s.69 wages of each employee in the unit, whether or not he/she is a member of the union, the 
amount of the regular union dues and to remit that amount to the trade union without 


delay. s.44(1) 


Operation of hiring halls 


Where, in accordance with a collective agreement, a trade union is engaged in the selection, The Board may exempt religious objectors from such a provision or a requirement to belong 
referral, assignment, designation, or scheduling of persons to employment, it may not act in toa trade union as a condition of employment as long as the amounts of any initiation fees, 
a manner that is arbitrary, discriminatory, or in bad faith. s.70 dues, or other assessments are paid to a charity. The charity is mutually agreed upon by the 
employee and the union; failing an agreement, a registered charitable organization may be 
Limitations on the application of union security clauses requiring dismissal designated by the Board. s.48(1) 
A trade union may not require an employer to discharge an employee because he/she has The exemption from a provision of a collective agreement requiring membership in a trade 
been expelled or suspended from membership in the trade union or such membership has union as a condition of employment, or the payment of dues to a trade union, applies to 
been denied or withheld because of a discriminatory application of membership rules or those employed at the time the agreement is first entered into and only during the term of 
due to certain actions of the employee (i.e, membership in another trade union, activity such agreement. It does not apply to employees whose employment commences after the 
against the trade union or on behalf of another trade union, reasonable dissent, or refusal signing of the collective agreement. s.48(2) 


to pay unreasonable fees, dues or other assessments). s.47(2) 


The prohibition does not apply to an employee who has engaged in unlawful activity 
against a trade union or whose activity against it or on behalf of another trade union has 
been instigated by management or has involved its participation or support. s.47(3) 


LABOUR ACT (R.S.P.E.1. 1988, ¢.L-1, as amended) 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


Two certified trade union, no agreement 


At any time. s. 12(2) 


Certified trade union but no agreement 


10 months after certification; the Board* may 
consent to an earlier application. s. 12(3) 


Trade union and expired agreement 


When notice to bargain has been given, 
10 months after the expiration of the 
agreement; the Board may consent to an 
earlier application. s. 12(7) 


Agreement in force (2 years or less) 


During the last 2 months of operation. s. 12(4) 


Agreement in force (more than 2 years) 


During the 23rd and 24th months of the term, 
during the last 2 months of each subsequent 
year or during the last 2 months of operation. 
s. 12(5) 


Agreement in force (for further term(s)) 
During the last 2 months of each year of the 
further term or of the operation of the agree- 
ment. s. 12(6) 


Where strike or lockout in effect 


No application may be made without the 
consent of the Board. s. 12(8) 


Where application refused 


The Board may prescribe a waiting period 


before a new application may be made by the 


Same applicant. s. 13(7) 


"Unit" means a group of employees whether 
itisan employer unit or a plant unit ora 
subdivision of either. s.7(1)(n) 


The Board may include or exclude employees 
in order to make a unit appropriate for 
collective bargaining or for other good 
reason. s.13(2) 


——4} 


Whenever it deems it necessary, the Board 
will take a representation vote. s.13(3) 


The Board will certify the trade union when 

satisfied that a majority of the employees in 

the unit wish it to be their bargaining agent. 
s.13(5) 


It is considered that a person wishes that the 
applicant trade union be certified as 
bargaining agent if at the date of 
application for certification he/she is a 
member in good standing of the union or 
has signed a document stating that he/she 
wishes the certification of the union as 
bargaining agent, and the person has paid at 
least two dollars in union dues within three 
months before the date of application. 
Regulations under the Labour Act s.3(4) 


The representative character may be 
determined by a vote in favour of the union 
by a majority of eligible employees in the 
unit who exercise their right to vote 
s.13(4), (8) 


A pre-hearing representation vote may be 
requested by a trade union, be allowed by 


the Board, and become valid. s.14 


* The term "Board" means the Labour Relations Board. 


**This legislation will apply when the appropriate 
provisions of Bill 64 of 1994 are proclaimed in force 
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Prince Edward Island 


DECERTIFICATION 


Timeliness of application 
Same as for certification. s. 20(4) 
Griteria 


An employer, any employee, or the trade 
union concerned may apply to the Board for 
the revocation of certification on the ground 
that the union has lost the support of the 
majority. s.20(1) 


If the Board is satisfied that the majority of 
the employees in a unit no longer wish the 
trade union to represent them, it will revoke 
the certification. s.20(2) 


Whenever it deems it necessary, the Board 
will take a vote. s.20(4) 


[ =*Timeliness of application | 


Same as for certification. s. 20(5) to (11) 
Criteria 


The trade union, a majority of the employees 
in the bargaining unit or the employer 
concerned may apply for the revocation of 
bargaining rights. s.20(1) 


If the Board is satisfied that a majority of the 
employees in a unit wish the trade union to 
be decertified as bargaining agent for such 
employees, it will decertify the union. s.20(2) 


If an application is made by an employer, the 
Board may revoke the certification of a 
bargaining agent only if it is satisfied that it 
has abandoned its bargaining rights in 
respect of the employees concerned. s.20(3) 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party may give notice to commence 
bargaining. s.21 


Prior to expiry of collective agreement 


Either party may give notice to commence 
bargaining within the time prescribed by the 
agreement or, if not specified, at least 2 months 
before the expiry date. 5.23 


Statutory obligation 


The parties must commence to bargain within 
20 days after notice has been given or such further 
time as they may agree upon. s5.22(1),24 


Statutory freeze following notice to bargain 


An employer may not alter rates of wages or any 
other term or condition of employment without 
the consent of the bargaining agent until a col- 
lective agreement is entered into or is renewed, or 
the parties have acquired the right to strike or to 
lock out. ss.22(b), 24(b) 


* *Statutory freeze following notice to bargain 


An employer may not alter rates of wages or any 
other term or condition of employment without 
the consent of the bargaining agent. If no 
collective agreement is in force, this applies until 
an agreement has been concluded or the parties 
have bargained and have failed to conclude a first 
collective agreement. If a collective agreement is 
in force, the freeze applies until a new collective 
agreement has been concluded, or the parties 
have acquired the right to strike or to lock out 
$s.22(1), 24(b) 


COLLECTIVE BARGAINING AND GOVERNMENT INTERVENTION DURING NEGOTIATIONS 


FAILURE TO SETTLE DISPUTE 


At the request of either party or on his/her 
own initiative, the Minister may appointa 
conciliator, who arranges a meeting of the 
parties forthwith. s.25 


= 


The conciliator must report to the Minister 
within 10 days of his/her first meeting with 
the parties (extension possible). s.26 
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Prince Edward Island 


The Minister may appoint 
a conciliation board. s.27 


The Minister may appoint 
a mediator. 5.34 


Report to Minister within 
14 days (extension 
possible). Report sent 
forthwith to the parties 
and may be made public 

by the Minister. s.32 


7 days after the Minister 
receives the report... s.41 


The parties may agree to 
be bound by the board's 
or mediators recommen- 
dations, ss.33,34 


The Minister does not 
appoint a conciliation 
board or mediator; 14 
days after the Minister 
receives the conciliator’s 


report... 5.41 
**First agreement 
After the requirements 
pertaining to legal strikes 
and lockouts have been met, 
the Minister may, at the 
request of either party, refer 


the matter to the Board for 
settlement. s.22(2) 


If the parties cannot reach an 
agreement, the Board settles 


The Minister may establish an industrial inquiry commission 
and refer matters in dispute to it for inquiry and report. $.42 _ 


**This legislation will apply when the appropriate provisions 


of Bill 64 of 1994 are proclaimed into force. 


The parties are eligible to 
declare a lockout, or to 
strike when such action is 

supported by a vote. 5.41 


the terms and conditions of a 
first agreement which 
becomes binding on the 
parties for at least one year. 
$.22(3), (4), (5) 


The parties may agree to 
amend the terms and 
conditions. s.22(4) 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


No strike during the term of an agreement, except if it contains a reopener clause for 
renegotiation of wages. Unresolved differences that may arise over the interpretation, 
application, administration or alleged violation of a collective agreement are settled by 
arbitration, without stoppage of work. ss.36, 37, 41(3) 


No strike until the parties have bargained collectively and: 


a) until 14 days after the report of the conciliator was filed with the Minister anda 
conciliation board or mediator has not been appointed, or 


b) until 7 days after the report of the conciliation board or mediator was filed with the 
Minister. s.41(3) 
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Prince Edward Island 


STRIKE VOTE 


a a 
| 


No strike is permitted until after a vote has been taken by secret ballot of the employees in 
the unit affected as to whether to strike and the majority of the employees voting is in 
favour. Such a vote may not be taken until the prerequisites to a legal strike have been met. 
$.41(4) 


STRIKE REPLACEMENTS AND REINSTATEMENT 


i j 


Upon the termination of a legal strike or lockout, the employees affected are entitled to be 
reinstated in their employment without discrimination according to the terms and 
conditions of employment then in force. s.9(3) 


This requirement does not apply where, due to a decline in business, the operations or the 
functions (including similar work) performed by the employees before the work stoppage, 
have been suspended or discontinued. Should those operations be resumed, the employees 
who were on strike or locked out must be reinstated first. s.9(4) 


The employment of replacement employees is deemed to be terminated at the end of the 
strike or lockout, subject only to the terms and conditions of any return to work agreement. 


.9(5 
pace) _|| 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Prince Edward Island 


BARGAINING AGENT 


EMPLOYER 


Limitations on the application of union security clauses requiring dismissal 


No bargaining agent may require an employer to discharge an employee for non- 
membership in a trade union if membership is not available to the employee on the same 
terms and conditions generally applicable to other members. s.9(9) 


**This legislation will apply when the appropriate provisions 
of Bill 64 of 1994 are proclaimed into force. 


Authorization to deduct union dues 


Where there is no check-off provision in a collective agreement, the employer must make 
the deduction of initiation fees and union dues if the bargaining agent makes application 


to the Minister for the taking of a vote in respect of such deductions and a majority of the 
employees in the unit are in favour and if each individual employee signs a written request 
to that effect. Such request may not be revoked within six months from the date it is made. 
s.45 


**Authorization to deduct union dues 


Where there is no check-off provision in a collective agreement, the employer must make 
the deduction of initiation fees and union dues if an employee in the unit provides a signed 
written request that such deductions be made from his/her wages. Such request may not be 
revoked within six months from the date it is made. s.45 


LABOUR CODE (R.S.Q., ¢.C-27)* 


TIMELINESS OF APPLICATION 


CERTIFICATION OF TRADE UNIONS 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


vo certified trade union 


At any time if there is no other application 
concerning all or some of the employees. s.22(a) 


First filing rule: the first filing of a petition for 
certification, regarding non-unionized employees, 
renders inadmissible any similar petition filed in the 
days following. $.27.1 


Certified trade union but no agreement 


12 months after certification, or 9 months after the 
expiry of a collective agreement or of an arbitration 
award replacing an agreement, where a dispute has 
not been submitted to arbitration and no legal strike 
or lockout is in progress. s.22(b.1), (c) 


Agreement in force (three years or less) 


From the 90th to the 60th day before the date of 
expiration of an arbitration award replacing an 
agreement or the date of expiration or renewal of a 
collective agreement whose term is three years or 
less. s.22(d) 


Agreement in force (more than three years) 


a) From the 180th to the 150th day before the date 
of expiration or renewal of a collective 
agreement; and 

b) From the 180th to the 150th day before the sixth 
anniversary of the signing of the collective 
agreement or of its renewal and every other 
anniversary that follows (unless that period 
would end 12 months or less before the start of 
the period described in point a) above). s.22(e) 


The right to be certified applies to all the 
employees of an employer or to employees 
who constitute a separate group according 
to an agreement between the employer 
and an association of employees, 
ascertained by a certification agent, or 
according to the decision of a labour 
commissioner. s.21 


A single employee may form such a group 
except in farming operations, where the 
minimum requirement for certification is 
three ordinarily and continuously 
employed persons. s.21 


A labour commissioner has the power to 
settle, after an investigation, any matter 
relating to the bargaining unit and the 
Persons contemplated by it and may for 
that purpose modify the unit proposed by 
the petitioning association. ss.28(d), 32,39 


[an application for certification is made to 


J 


——4 


the labour commissioner-general (within the 
Department of Employment) and is referred 
to acertification agent or alabour 
commissioner. ss.24,25 


If the parties agree on the bargaining unit 
(even if there is some disagreement as to the 
inclusion of certain employees), the 
certification agent will certify the employee 
association when he/she is satisfied it is 
representative (i.e., absolute majority) 
$$.21,28 


If the certification agent determines that 
35% to 50% of the employees in the unit are 
members of the association, he/she will hold 
a ballot and certify it if it obtains the 
absolute majority of those having the right 
to vote. ss.21, 28(b) 


A labour commissioner is appointed instead 
of acertification agent in the following 
circumstances: 


© there is already a certified association; 

@ there is more than one association 
applying for certification; 

® the certification agent believes that there 
is interference on the part of the 
employer with the employees’ association, 
or a complaint has been filed in this 
respect; 

® certification has not been granted by the 
certification agent because of the lack 
of representative character ora 
disagreement of the parties on the 
bargaining unit. ss.28(e), 31 


* Not included in this summary are amendments adopted in December 1987 (Bil! 30) which, on this date, are not in force. 


DECERTIFICATION 


— 
Timeliness of application | 


Same as for certification. s.41 
Criteria 


A labour commissioner may cancel the 
certification: 


a) if the association has ceased to exist, or 


b) if itnolonger represents a majority of 
the group for which it was certified. 


An employer may request a labour 
commissioner to examine these 2 criteria. 
8.41 


The Labour Court may order the dissolution 
of an association if it is proven that it is 
dominated or financed by the employer or 
its representative. The association has an 
opportunity to be heard and to attempt to 
prove that itis blameless. s.149 


_ =i] 


TIMELINESS OF APPLICATION 


Where application refused or withdrawn 


No renewal of application for 3 months, 
unless the petition is not admissible because 
of the first filing rule or the withdrawal 
occurs following a merger of school or 
municipal corporations, an integration of 
personnel within an urban community, or 
the establishment of a transit commission. 
s.40 


Failure to file agreement with the office of 
the labour commissioner-general 


An application for certification may be made 
by another association 60 days after the 
signing of a collective agreement or of any 
amendment thereto until such agreement or 
amendment has been filed. s.72 


CERTIFICATION OF TRADE UNIONS (continued) 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


A labour commissioner decides whether the 
petitioning association is representative after 
investigating the question in any manner he/she 
thinks advisable, including by calculating 
membership or holding a vote by secret ballot. 
$.32. 


A person in the bargaining unit is recognized as a 
member of an association of employees when, on 
or before a demand for assessment of the 
representative character of an association of 
employees or on or before the filing of a petition 
for certification (or its mailing by registered or 
certified mail), he/she has signed an application for 
membership, duly dated and not revoked, and has 
personally paid at least two dollars in union dues 
within the preceding twelve months. s.36.1 


A labour commissioner must order a vote by secret 
ballot when an association has as members 35% to 
50% of the employees in the unit. Only the 
association(s) comprising each not fewer than 35% 
of the employees and the certified association, if 
any, may compete for election. This requirement 
for a vote does not apply when one of the 
associations has the absolute majority of the 
employees. s.37 


Where a vote involves more than 2 associations 
which, together, obtain an absolute majority of 
the votes of eligible employees, without any 
having an absolute majority, the labour 
commissioner orders a new vote by secret ballot 
excluding the association with the fewest votes. 
$.37.1 


Where a vote involves 2 associations, the labour 
commissioner certifies the one which has obtained 
more votes if they, together, obtain an absolute 
majority of the votes of eligible employees. .37.1 


DECERTIFICATION 


Sa Ee ee eee ee ae 


NOTICE TO BARGAIN 


No previous collective agreement 


Either party must give to the other party 
at least eight days' written notice of the 

time and place its representatives will be 
ready to meet. s.52 


Prior to expiry of collective agreement 


A notice of meeting may be given by 
either party within 90 days preceding 
expiration, unless another delay is 
Provided in the agreement. s.52 


Statutory obligation 


After a notice of meeting has been 
received, negotiations must begin and be 
carried on diligently and in good faith 
$53 


Statutory freeze after the filing of a 
Petition for certification or the 
termination of a collective agreement 


No employer may change the conditions 
of employment of its employees without 
the written consent of each petitioning 
association and/or the certified 
employees’ association, as the case may 
be. The freeze applies until the right to 
lock out or to strike is exercised or an 
arbitration award is handed down. s.59 


During the freeze, it is forbidden to 
advise or enjoin employees not to con- 
tinue furnishing their services under the 


same conditions of employment. s.60 
— 
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Quebec 


FAILURE TO SETTLE DISPUTE 


Upon written application to the Minister by 
both parties, a dispute is submitted to an 
arbitrator whose decision is final and 
binding. The parties may, however, agree to 
amend the award. ss.58, 74, 92,93 


Upon written request of 
either party: 


= 


At the request of either party or on his/her 
own initiative, the Minister appoints a 
conciliator. ss.54,55 


Report to Minister if he/she so 
requests. 5.57 


First agreement Wea 


The Minister submits the 
dispute to an arbitrator. 
$5.93.1, 93.2, 93.3 


\f he/she believes that a settle- 
ment is unlikely within a rea- 
sonable time, the arbitrator 
informs the parties and the 
Minister that he/she will 
determine the content of the 
first agreement. 5.93.4 


The award (min. 1 year, max 
2 years) is binding on the 
parties, which may agree to 
amend its content. s.93.9 


The Minister does not submit 
the dispute to an arbitrator 
$8.93.1, 93.2, 93.3 


90 days after receipt of the 
notice to bargain (if no notice 
has been given, it is deemed to 
have been received at the 
expiry of the agreement or 
arbitral award, or 90 days after 
certification)... s.58 


the parties are eligible to 
declare a lockout, or to strike 
when such action is supported 
by a vote. ss5.20.2,58 


The Act respecting the Ministére de l' Emploi gives the Minister 
of Employment the power to appoint a special mediator at any 
time. s.15, 
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Quebec 


PREREQUISITES TO LEGAL STRIKE 


STRIKE VOTE 


= = ; | 
Strike action is prohibited: 


© until 90 days after receipt by either party of the notice to commence bargaining (if no notice has been 
given, it is deemed to have been received at the expiry of the collective agreement or arbitral award 
made in lieu of it, or 90 days after certification); 5.58 


@ from the time an arbitrator informs the parties that he/she will determine the content of a first 
agreement; s.93.5 


© if anemployee association has not been certified; s.106 


© during the period of acollective agreement, except where such agreement has a clause permitting the 
revision thereof by the parties and the conditions for a legal strike have been observed. Any 
disagreement over the interpretation or application of a collective agreement is submitted to binding 
arbitration as may be provided in the agreement, or is referred to a grievance arbitrator in accordance 
with the Labour Code. ss.100, 107 


Remarks 

Following a petition for certification or for reconsideration or cancellation of certification, or for resolving 
an issue resulting from the sale or concession of an undertaking, the labour commissioner concerned may 
order the suspension of negotiations and of the delay for exercising the right to strike. s.42 


The employee association must notify the Minister in writing within 48 hours following the declaration of a 
strike and indicate the number of employees in the bargaining unit. s.58.1 


Limitation on the right to strike in public services 


Among others, "public services” include municipalities; intermunicipal agencies; telephone services; fixed- 
schedule land transport such as a railway or subway; transport by bus or boat; production, transmission, 
distribution or sale of gas or electricity; operation or maintenance of a waterworks system, a sewer system 
ora water purification or treatment system; waste incineration and various operations involving household 
garbage or putrescible waste; and ambulance services. $.111.0.16 


Essential services 


On the recommendation of the Minister, the Government, if of the opinion that a strike ina public service 
might endanger the public health or safety, may, by order, require an employer and a certified association 
to maintain essential services in the event of astrike. Such order may be made at any time prior to the filing 
of a collective agreement. From the date indicated, it suspends the right to strike until the certified 
association concerned meets the requirements pertaining to essential services, the right to declare astrike 
and the strike notice. The parties must then negotiate and forward their agreement on essential services to 
the Conseil des services essentiels (Essential Services Council). If no agreement is reached, the certified 
association must send to the employer and to the Council a list of the essential services that must be 
maintained This list may not be amended thereafter, except at the request of the Council. ss.111.0 17, 


No strike may be declared unless it has been authorized by secret ballot decided by a 
majority vote of the members of the certified employee association who arein the : 
bargaining unit and who exercise their right to vote. The employee association must inform 
its members of the taking of the vote at least 48 hours in advance. s.20.2 


Remark re: ratification vote 
A collective agreement may not be signed until it has been authorized by secret ballot 


decided by the majority of the members of the certified association in the unit who exercise 
their right to vote. 5.20.3 


EE 
PROHIBITIONS REGARDING STRIKEBREAKERS 


Se 


——— 
An employer is prohibited from using the services of replacement employees in an 
establishment affected by a legal strike or alockout. The types of persons covered by the 
prohibition are as follows: 


a) persons hired between the day negotiations begin and the end of the strike or lockout; 
b) employees of other employers and subcontractors; 


¢) members of the bargaining unit involved (unless an agreement has been reached by the 
Parties; in designated public services, unless the trade union has submitted a list of 
essential services to be maintained or the Government has suspended the right to strike 
because of insufficient essential services); 


d) persons employed by the employer in another establishment; 
e) persons who are not employees under the Code (managers, foremen, etc.) that the 


employer employs in another establishment (unless employees of that establishment 
belong to the unit involved in the work stoppage); 


f) employees in the establishment who do not belong to the bargaining unit on strike or 


locked out. s.109.1 
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REQUIREMENTS CONCERNING LEGAL STRIKES (continued) Quebec 


PREREQUISITES TO LEGAL STRIKE 


Where, following any recommendations that it may make to amend the agreement or list, 

the Council considers that the services provided for therein are insufficient or are not 
rendered during a strike, it must make a report to the Minister and inform the public of its 
content. ss.111.0.19, 111.0.20, 111.0.21 


Strike notice 


In addition to the prerequisites to a legal strike mentioned above, a certified association ina 
public service must give a written strike notice of at least 7 juridical days to the Minister and 
the employer, and also to the Council when an order has been made regarding the essential 
services to be maintained. Such notice may be renewed only after the day indicated as the 
time of the beginning of the strike. In the case of a public service for which an order has 
been made, no strike may be declared unless, at least 7 days before its beginning, an 
agreement or list regarding essential services has been forwarded to the Council (and also 
to the employer in the case of alist). s.111.0.23 


An employer, in a public service, is given a length of time within which to adapt its 
Operations in view of the cancellation of a strike notice, or areturn to work notice following 
astrike. $.111.0.23.1 


Suspension of the right to strike 


If itis of the opinion that the essential services provided for or actually rendered where a 
strike is apprehended or in progress are insufficient and that it endangers public health or 
safety, the Government, on the recommendation of the Minister, may suspend the right to 
strike in a public service for which an order has been made regarding maintenance of those 
services. The suspension has effect until it is proved to the Government that, where the 
tight to strike is exercised, essential services will be sufficiently maintained in that public 
service. $.111.0.24 


A lockout is prohibited in a public service contemplated by an order regarding the 
Maintaining of essential services. s.111.0.26 


Remedial powers 


Where a lockout, a strike, a slowdown, or another concerted action contrary to law affects 

Oris likely to affect the provision of a service to which the public is entitled or, where the 

essential services prescribed in a list or agreement are not provided during a strike, the 

Council is empowered to intervene to make an inquiry, attempt to bring the parties to reach 

a settlement of the conflict and, if necessary, order the parties to implement the remedial 
Measures required in the circumstances. ss.111.16, 111.17, 111.18 


i 


PROHIBITIONS REGARDING STRIKEBREAKERS. 


Tin addition, an employer is prohibited from using, in another of its establishments, the 
services of an employee who is a member of the unit on strike or locked out. s.1 09.1 


Employers are exempted from the “anti-strikebreaking” provisions to the extent necessary 
to ensure compliance with a violated agreement, list, or order pertaining to essential 
services (see item c) above). s.109.2 


Employers are not prevented from taking necessary measures to avoid the destruction or 
serious deterioration of property, as long as those measures are for conservation and are 
not designed to enable production of goods or continuation of services, which would not 
otherwise be permitted. s.109.3 


Upon application, the Minister may dispatch an investigator to ascertain whether the 
Provisions mentioned above are being complied with. The investigator makes a report to 
the Minister and sends a copy of the report to the parties. s.109.4 


At the end of a strike or lockout, any affected employee is entitled to recover his/her 
employment by priority over any other person, unless the employer can produce a good and 
sufficient reason for not recalling such employee. Any disagreement between the employer 
and the certified association relating to the non-recall of an employee must be submitted to 
arbitration as if it were a grievance within 6 months from the date when employment 


|[should have been recovered. s.110.1 | 
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CERTAIN OBLIGATIONS AND PROHIBITIONS APPLYING TO THE PARTIES Quebec 


BARGAINING AGENT EMPLOYER 


Compulsory deduction of union dues 


Duty of fair representation 


A certified association is prohibited from acting in bad faith or in an arbitrary or 
discriminatory manner or showing serious negligence in respect of employees in the 
bargaining unit it represents. s.47.2 


An employer must withhold from the salary of every employee who is a member of a 
certified association, or who is included in the represented bargaining unit, the amount 
stated as an assessment by such association. s.47 


If an employee who has been the subject of a dismissal or of a disciplinary sanction believes 
that the association does not represent him/her fairly, he/she may, within six months, submit 
a written complaint to the Minister of Employment or a written application to the Labour 
Court for an order that his/her claim be referred to arbitration. If a complaint is made, the 
Minister appoints an investigator who endeavours to settle it. If no settlement is reached 
within 30 days of the appointment of the investigator, or if the association does not carry 
out an agreement, the employee may, within the following 15 days, request the Labour 
Court to refer his/her claim to arbitration. If the Court authorizes arbitration, the 
association pays the employee's costs. ss.47.3, 47.4 and 47.5 


Limitations on the application of union security clauses requiring dismissal 


A collective agreement is not binding on an employer regarding the dismissal of an 
employee for the sole reason that his/her union membership has been refused, deferred, 
suspended, or cancelled, except in the following cases: 


a) the employee has been hired contrary to a provision of the agreement; 


b) the employee has participated, at the instigation or with the direct or indirect assistance 
of management, in an activity against the certified association. s.63 
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TRADE UNION ACT (R.S.S. 1978, ¢. T-17, as amended) 


CERTIFICATION OF TRADE UNIONS Saskatchewan 


TIMELINESS OF APPLICATION 


APPROPRIATE BARGAINING UNIT 


REPRESENTATION VOTE 


DECERTIFICATION 


No certified trade union 


An application may be filed at any time. 


Certified trade union 


If the trade union is applying with respect to 
a unit of employees who are already 
represented by a certified trade union, the 
timeliness of the application varies 
depending on whether a collective 
bargaining agreement is in force. 


No agreement in force 


Not less than 30 days or more than 60 days 
before the anniversary date of certification. 
s. 5(k) (ii) 


Agreement in force 


Not less than 30 days or more than 60 days 
before the anniversary of the effective date 
of the agreement. ss. 5(k)(i), 33(5) 


Where application refused 


No subsequent application by the same 
applicant for the same ora substantially 
similar unit before 6 months, unless the 


lease abridges that period. s. 5(b) 


The Board may make an order 
determining whether the appropriate 
unit of employees for the purpose of 
bargaining collectively shall be an 
employer unit, craft unit, plant unit, a 
subdivision thereof, or some other unit. 
s. 5(a) 


* The term "Board" means the Labour Relations Board. 


j 


In determining what trade union, if any, represents a | The Board may rescind an order 


of employees in an appropriate unit, the Board may, atits 
discretion, direct that a vote be taken by secret ballot of all 
employees eligible to vote. s. 6(1) 


Where an application for certification is made and another 
trade union is already certified with respect to the bargaining 
unit, the Board orders a representation vote by secret ballot if 
25% or more of the employees in the unit have within 6 
months preceding the date of application indicated that the 
applicant union is their choice as representative for the 
Purpose of collective bargaining. s. 6(2) 


The Board may, however, refuse to hold the vote if satisfied 
that another trade union represents a clear majority of the 
employees in the unit or when, within six months preceding an 
application by the same union, it has ordered a vote of the 
employees in the same unit. s. 6(2) 


Votes ordered by the Board are by secret ballot and conducted 
under its supervision. s. 7(1) 


In a vote, a quorum consists of a majority of those eligible to 
vote who cast ballots, and a majority of the voting employees 
determines the trade union that represents the employees. 
s.8 


Signed cards stating that individual employees wish to be 
represented by the union are considered as evidence of 
employee support for the union's application for certification. 


The Board may reject evidence or information concerning a 
matter occurring after the date of application for certification. 
s.10 


If the Board finds that the employer or its representative has 
committed an unfair labour practice or has otherwise violated 
the Act, and that there is no evidence of majority support for 
the application, but that majority support would otherwise 
have been obtained, it must order a representation vote. 
s.10.1 


t 


determining that a trade union 
represents a majority of employees in an 
appropriate unit if: 


a) there is an agreement in existence, 
upon application during a period of 
not less than 30 days or more than 
60 days before the anniversary of 
the effective date of the 
agreement; 


b) there is no agreement and an appli- 
cation is made during a period of 
not less than 30 days or more than 
60 days before the anniversary date 
of the order to be rescinded or 
amended; or 


¢) the Board is satisfied that the order 
was obtained by fraud (it then 
rescinds the order). ss. 5(k),16 


If the Board finds that the trade union or 
an employee has committed an unfair 
labour practice or has otherwise violated 
the Act, and that there is no evidence of 
majority support for an application to 
rescind a certification order, but that 
majority support would otherwise have 
been obtained, it must ordera 
representation vote. s.10.2 


= 


NOTICE TO BARGAIN 


Prior to expiry of collective 
agreement 


Either party may give notice to 
bargain not less than 30 days or more 
than 60 days before the expiry date of 
the agreement. s.33(4) 


Statutory obligation 


Where notice Is given, the parties 
must forthwith bargain collectively in 
good faith. ss. 2(b), 11(1)(c), 11(2)(c), 
33(4) 


Statutory freeze when no collective 


agreement is in force or during 
conciliation or mediation 


Prior to a first agreement 


No employer may change rates of 
wages, hours of work, conditions or 
tenure of employment, benefits or 
privileges until any conciliation 
board's report or special mediator’s 
report has been received by the 
Minister and collective bargaining has 
taken place with respect to the 
change. s.11(1)j),(m),(3) 


Upon expiry of a collective 
bargaining agreement 


The terms of an agreement continue 
in force until replaced by anew 
agreement or until the union is 
decertified. s.11(1)(j),(m), (3), 33(4) 


Itis an unfair labour practice for an employer, its agent, etc., to 
threaten to shut down or move a plant, etc, inthe course of a 
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Saskatchewan 


FAILURE TO SETTLE DISPUTE 


rn 


Upon application by either party, the Board may 
provide assistance in concluding a first collective 
agreement if the parties have bargained in good faith 
and failed toreach an agreement, andeithera 
majority of employees participating in a strike vote 
have voted in favour of the strike, the employer has 
commenced a lockout, or after makinga 
determination concerning the failure or refusal to 
bargain collectively the Board decides to assist the 
conclusion of a first agreement. $.26.5(1) 


At the request of either party or on 
his/her own initiative, the Minister 
appoints a special mediator. s.23.1 


The special mediator reports to the 
Minister. ss.11(1)@), 11(2)(b), 11(3), 
23.1 


Asa result of an application, the parties must submit a 
list of the issues in dispute as well as their position and 
last offer on those issues. The Board may order them 
to submit the matter to conciliation if they have not 
already done so and, upon failure of conciliation, may 
conclude and/or refer to an arbitrator terms of the 
first agreement, which are to be settled within 45 
days. s.26.5(3), (5), (6) 


An imposed first agreement expires two years after its 
effective date or any other date agreed upon by the 
Parties. Within 30 to 60 days before its expiry, either 
party may serve a notice to revise or terminate such an 
agreement, and the parties must begin bargaining 
s.26.5(8), (9), (10) 


‘dispute, $.11(1i) 


The parties may submita 
dispute to the Labour 
Relations Board. The finding 
of the Board is final and 
binding on the parties. s.24 


At the request of either party or both of 
them or on his/her own initiative, the 

Minister decides to establish a conciliation 
board. ss.22, 23, Sask. Reg. 20/67: s.2 


The board reports to the Minister within 14 
days (extension possible). ss.11(1)(j), 11(2)(b), 
11(3), Sask. Reg. 20/67: ss.11, 16 


If the parties agree in writing, 
the board's recommendation 
becomes binding. Sask. Reg. 

20/67: s.15 


Report to be sent forthwith to the parties to 
accept or reject. It is available for publica- 
tion. Sask. Reg. 20/67: ss.13,14 


After 48 hours’ notice to the 
other party 


the parties are eligible to 
declare a lockout, or tostrike 
when such action is supported 
by a vote. 5.11 


When astrike has continued for 30 days, the trade 
union, the employer, or employees involved in the 
strike (representing at least 100 or 25% of those in the 
unit) may apply to the Minister for the appointment 
of a special mediator. In addition to other powers, 
the special mediator may order a vote conducted by 
the Board among the striking employees to determine 
whether a majority of those voting (whose ballots are 
not spoiled) are in favour of the employer's final 

offer. Every affected employee who has not secured 
permanent employment elsewhere is entitled to vote. 
Such a vote may be ordered only once in respect of 
the same strike. 5.45 


REQUIREMENTS CONCERNING LEGAL STRIKES 


PREREQUISITES TO LEGAL STRIKE 


Trade unions are prohibited from commencing strike action: 


© while an application is pending before the Board or any matter is pending before a board 
of conciliation or special mediator appointed under the Act; s.11(2)(b) 


© during the term of a collective agreement. Unresolved differences that may arise over 
the meaning, application or alleged violation of a collective agreement are settled 
through a grievance arbitration process. ss.25, 26, 26.1, 44(2) 


Strike notice 


The trade union must give the employer or its agent at least 48 hours’ written notice of the 
date and time the strike will commence. It must, promptly thereafter, serve a similar notice 
on the Minister or his/her representative. s.11(6) 


Strikes during the period of an election 


The Labour-Management Dispute (Temporary Provisions) Act gives the Lieutenant Governor 
in Council the power to prohibit a strike during an election where, in his/her opinion, a 


[[(or may endanger) the health or safety of any person in the province. s.14 


= 


labour-management dispute creates a situation of pressing public importance or aa | 
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Saskatchewan 


STRIKE VOTE 


Itis an unfair labour practice for an employee, a trade union, or any other person to declare, 
authorize, or take part in a strike unless a strike vote has been taken by secret ballot among 
all employees in the unit affected by the collective bargaining and a majority of those 
voting have voted in favour of a strike. No strike vote by secret ballot is requiredina 
bargaining unit of 2 employees or less. s.11(2)(d) 


Upon application by the trade union or affected employees, the Board may decide to 
supervise, conduct, or scrutinize a strike or ratification vote or a vote on the employer's final 
offer. ss.11(8) and 45(2) 


_ 
STRIKE REPLACEMENTS AND REINSTATEMENT 


Se 


Following the conclusion of a strike or lockout, where the Parties have not reached an 
agreement for reinstating the employees affected, the employer must reinstate them to the 
positions they held when the work stoppage began. If there is insufficient work for all 
striking or locked-out employees, they must be reinstated in accordance with any provisions 
of the collective agreement providing for recall based on seniority or, in the absence of such 
provisions, in accordance with each employee's length of service as determined when the 
strike or lockout began. Any employee who is not reinstated due to insufficient work is 
entitled to notice of layoff or pay in lieu of notice (a back-to-work protocol agreed to by the 
parties takes precedence over the Labour Standards Act provisions on those subjects). 
s.46(1), (2), (3) 


Striking or locked-out employees are entitled to displace any persons hired to perform their 
l work during the work stoppage. s.46(4) 
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Saskatchewan 


BARGAINING AGENT 


EMPLOYER 


= 


Jouty of fair representation 

Every employee has the right to be fairly represented in grievance arbitration proceedings 
by the trade union certified to represent the bargaining unit, in a manner that is not 
arbitrary, discriminatory, or in bad faith. s.25.1 


Limitations on the application of union security clauses requiring dismissal 


A trade union or any person is prohibited from seeking to have an employee discharged for 
failure to acquire or maintain membership in a trade union, where such membership is a 
condition of employment and the employee tenders payment of the periodic dues, assess- 
ments, and initiation fees uniformly required as a condition of acquiring and maintaining 
membership. Such employee is then deemed to maintain his/her membership in the trade 


union. ss.11(2)(e), 36(3) 


J 


Compulsory deduction of union dues 


Upon the request of a union representing a majority of employees in a bargaining unit, a 
collective agreement must contain a clause compelling every employee who is or becomes a 
member of the union to maintain his/her membership in the union as a condition of 
employment and every new employee to join the union within 30 days after the 
commencement of the employment. s. 36(1) 


Non-union members of the bargaining unit are required, as a condition of employment, to 
tender to the union the periodic dues uniformly required to be paid by members of the 
union. s. 36(1) 


Upon a written application of an employee and upon request of a union representing the 
majority of employees, the employer must deduct union dues, assessments, and initiation 
fees from the employees’ wages and periodically remit these to the union. s. 32(1) 


The Board may issue an order excluding from the bargaining unit an employee who objects 
to membership in or financial support of a union as a matter of conscience based on reli- 
gious training or belief. This excluded employee must pay to a charity mutually agreed 
upon by the employee and the union or designated by the Board if no agreement is reached 
an amount at least equal to the amount of dues and assessments payable by union 
members. s.5(I) 


TECHNOLOGICAL CHANGE 


PROVISIONS 


(January 1, 1995) 


TECHNOLOGICAL CHANGE 


| TecunwoLocicaL CHANGE LEGISLATION IN CANADA 


In view of the impact that technological changes have on job content and employment security, 
several jurisdictions in Canada - the federal jurisdiction, British Columbia, Manitoba, New 
Brunswick, and Saskatchewan - have adopted provisions relating to them in their general 
collective bargaining statutes. 


In the federal jurisdiction, the railway “run throughs” of the early 1960s are regarded as the 
catalyst which led to the adoption of the legislation. The “run throughs” were so named 
because of the replacement of steam driven locomotives by diesels which did not require as 
many stopping points to refuel or undergo servicing. This entailed significant changes in the 
terms and conditions of railway employment as well as the disappearance of certain types of 
jobs, The ensuing Freedman Industrial Inquiry Commission on the introduction of technological 
change in the railway industry held that the matter of trains running through terminals (and, by 
implication, other situations involving technological change adversely affecting employees in 
their working conditions) should be subject to negotiations. In 1972, technological change 
provisions were incorporated into the Canada Labour Code and, at about the same time, similar 
legislation was passed in British Columbia, Manitoba and Saskatchewan. In New Brunswick, the 
technological change legislation was adopted in 1989. In British Columbia, the provisions 
introduced in the 1970s were replaced with new legislation in 1993 


FEDERAL, MANITOBA AND SASKATCHEWAN 


The workers covered by the technological change provisions at the federal level and in 
Manitoba and Saskatchewan are those who negotiate work contracts through a bargaining 
agent; however, there are situations where the legislation will not apply. These include the 
following: when a notice of technological change has been given by the employer within a 
specific period before a collective agreement is signed (i.e. the federal jurisdiction and 
Manitoba), when the collective agreement contains procedures by which any employment 
related matters likely to be affected by a technological change may be negotiated and settled 
during the term of the agreement (i.e. the federal jurisdiction, Manitoba and Saskatchewan), or 
when there are adequate adjustment provisions pertaining to the change in the collective 
agreement (i.e. the federal jurisdiction and Manitoba) 


Definition of technological change 


In the three jurisdictions, there are similarities and differences in the way the term 
“technological change” has been defined. Following are three paragraphs that can be found in 
those definitions. 


7 
[Technotogical change is: 


| 


1) the introduction by an employer into its work, undertaking or business of equipment or material of a 
different nature or kind than it previously utilized in the operation of the work, undertaking or 
business; 


2) achange in the manner in which the employer carries on the work, undertaking or business that is 
directly related to the introduction of that equipment or material; 


3) the removal or relocation outside of the appropriate unit by an employer of any part of its work, 
undertaking or business. 


Wording very close to paragraphs 1 and 2 is found in the definition of “technological change” contained 
in the Canada Labour Code and the legislation of Manitoba and Saskatchewan. However, in the federal 
jurisdiction and Manitoba, both conditions described in these paragraphs must be present for the 
definition to be met. 

Paragraph 3 is found only in the Saskatchewan legislation and has the effect of broadening its definition. 


Technological changes requiring a notice 


In the three jurisdictions, a written notice to the bargaining agent is required if an employer proposes to 
effect a technological change that is likely to affect the terms and conditions or security of employment 
of a significant number of its employees covered by a collective agreement. In Manitoba, the application 
of the legislation is potentially broadened by the fact that a notice is also required where a technological 
change is likely to alter significantly the basis upon which the collective agreement was negotiated. In 
Saskatchewan, regulations define what constitutes a significant number of employees, and the notice of 
technological change must also be given to the Minister responsible for labour. 


Length of technological change notice 


When required, the notice of technological change to a bargaining agent is longer under federal 
jurisdiction than in Manitoba and Saskatchewan. Since 1984, the Canada Labour Code has provided fora 


notice of at least 120 days, while the legislation of Manitoba and Saskatchewan provides for at least 90 
ays. 


Content of notice 


Under the federal legislation and that of Manitoba and Saskatchewan, a notice of technological change 
must provide such information as the nature of the change, the date on which it is to be implemented, 


the approximate number and type of employees likely to be affected, and the effect it is likely to have on 
the terms and conditions or security of employment of those affected 


St 
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TECHNOLOGICAL CHANGE (continued) 


a ee 


—- =, 


In the federal jurisdiction, on request from the bargaining agent, the employer is also required 
to provide a statement in writing setting out a detailed description of the nature of the pro- 
posed technological change, the names of the employees who are likely to be affected initially, 
and the rationale for the change. 


Alleged failure to give appropriate notice 


In the three jurisdictions, a bargaining agent may apply to the labour relations board (federal 
and Saskatchewan) or to an arbitration board (Manitoba) in order to obtain a determination as 
to whether the legislation does apply to a particular situation 


The labour relations boards and arbitration boards have similar remedial powers, which allow 
them to specify a period (not exceeding the minimum period of notice that should have been 
given) that must elapse before the employer may proceed witha technological change and to 
order the reinstatement of any displaced employee and the reimbursement of lost wages. 


A determination that there has been a failure to give appropriate notice is deemed to be the 
notice of technological change that the employer is required to give. 


Opening of collective agreement 


Where a bargaining agent has received notice of technological change or such notice is deemed 
to have been given, in the federal jurisdiction, it can apply to the Canada Labour Relations 
Board (CLRB) for the right to serve a notice to bargain on the employer in relation to the 
technological change; in Manitoba and Saskatchewan, the bargaining agent may serve notice 
to bargain without referring to a labour relations board. In reaching a conclusion on an 
application in the federal jurisdiction, the CLRB is required to satisfy itself that the change in 
question would likely “substantially and adversely affect the terms and conditions or security of 
employment of a significant number of employees” who are covered by the agreement 
concerned. Leave is granted automatically where the CLRB has determined that there has been 
2 failure on the part of the employer to give appropriate notice. 


In the federal jurisdiction and Manitoba, once permission to bargain is given or this right is 
acquired under the law, the general prohibition against strikes and lockouts during the course 
of a collective agreement is lifted, provided the conditions for legal strikes or lockouts are met 
In Manitoba, unless it is revised, the collective agreement is deemed to terminate 90 days after 
Notice to bargain is given or on the expiry date if it is earlier. 
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fin Saskatchewan, a bargaining agent which has received, or is deemed to have received, notice 


of a technological change may serve notice on the employer to commence collective bargaining 
for the purpose of developing a workplace adjustment plan. A workplace adjustment plan may 
include, among others, amendments to the collective agreement and/or provisions for 
employee counselling, retraining, severance pay or early retirement benefits. Conciliation may 
be requested by either party during the negotiations. When the parties have bargained 
collectively and failed to develop a workplace adjustment plan, the employer must so inform 
the Minister before proceeding to implement the technological change. In the case of the 
failure to reach an accord over a workplace adjustment plan while a collective agreementis in 
force, it is uncertain whether a bargaining agent or an employer would have access to the right 
to strike or to lock out in view of the general prohibition against such actions during the term of 
a collective agreement. 


In addition, a particular feature of the Saskatchewan legislation permits the Labour Relations 
Board to exempt, upon application, an employer from complying with the technological change 
provisions if the Board is satisfied that the technological change must be implemented promptly 
to prevent permanent damage to the employer's operations. 


The federal legislation specifies that the technological change may not be put into effect until 
an agreement is reached or the right to strike or to lock out is acquired. 


BRITISH COLUMBIA 


In British Columbia, the legislation applies to the introduction, or planned introduction, by an 
employer of a measure, policy, practice or change that affects the working conditions or 
employment security of a significant number of employees covered by a collective agreement. 
The employer must give notice to the concerned trade union at least 60 days before such a 
measure, policy, practice or change is to be implemented. The parties must then meet in good 
faith to develop an adjustment plan, which may comprise consideration of alternatives to the 
proposed change (including amendments to the collective agreement), human resource 
planning and employee counselling and retraining, notice of termination and severance pay, 
entitlement to pension and other benefits such as early retirement benefits, and a bipartite 
process for overseeing the implementation of the adjustment plan. An adjustment plan, to 
which the parties have agreed, is enforceable as if it were part of the collective agreement. 
These provisions do not apply to the termination of certain categories of employees such as 
those discharged for cause, those employed for a definite term or for specific work to be 
completed within 12 months, construction and seasonal workers, and those employed under a 
contract of employment that is impossible to perform due to unforeseeable circumstances. 
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TECHNOLOGICAL CHANGE (continued) 


NEW BRUNSWICK 


In New Brunswick, the legislation provides that every collective agreement must contain 
Provisions concerning technological change. Among other things, these provisions define 
technological change, require the employer to give reasonable advance notice of technological 
change to the bargaining agent, and describe the contents of the notice. If the parties are 
unable to agree upon the provisions to be included in the agreement regarding technological 
change, either party may give notice in writing to the other party that their differences are 
submitted to arbitration for a final and binding settlement, without stoppage of work. The 
Parties to an agreement may opt out of these provisions by expressly stating in their collective 
agreement that a benefit, privilege, right or obligation was agreed to in lieu of the application 
of the technological change legislation. It is specified that this legislation does not apply to the 
construction industry. 


CONCLUSION 


Since their inception, the technological change provisions at the federal level and in Manitoba 
and Saskatchewan have not been frequently invoked by trade unions whose members are 
adversely affected by technological innovations. In these three jurisdictions, technological 
change issues are generally handled in collective bargaining rather than through the triggering 
of the legislative provisions. 


In British Columbia, the purpose of the legislation is also to encourage the parties to find their 
own solutions to technological change issues. The New Brunswick technological change 
Provisions adopt a similar approach, but, are different from all others in that, as mentioned 
previously, they provide for a settlement procedure by arbitration, at the request of one of the 
Parties, if negotiations fail and the parties do not opt out of the legislation. 


Negotiations over technological change questions also occur in the jurisdictions where there are 
no specific technological change provisions in the collective bargaining statute. 
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